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APPENDIX 


Docket Entries 

Ptocecdinas 

Before Dooling. J. Indictment filed. 

Before Mishler, ('h. .1.- Case called—Deft and 
counsel present—Deft ned and enters a plea 
of not guilty—Deft 0.11.—150 days for motion 
set for 6-17-74. 

Notice of appearance filed. 

Certificate of Engagement filed— Case set down 
for trial for June 17, 1074. subject to engage¬ 
ment before Don. Whitman Knapp of U.S.D.C. 
Southern District of NY etc. 

Notice of readiness for trial filed. 

Before Mislder. (’ll. J.—-Case called—adjd to 0- 
20 74 at 2:00 P.M. pretrial and possible selec¬ 
tion of jury. 

Govt s Pretrial memorandum filed. 

Govt’s request for jury selection filed. 

Before Mislder, Ch. J.—Case railed—deft and 
counsel Louis Bender present—Pre Trial Con¬ 
ference held and concluded. 

Before Mislder. Cli. J.—case called-—deft and 
counsel present—Trial ordered and Begun — 
Jurors selected and sworn—Trial contd to 6 
25-74. 

Before Mislder. ( li. J. —case called—deft and 
counsel present trial resumed—Trial contin¬ 
ued to June 26, 1974. 
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Docket Entries 

Date Proceedings 

H-2G 1 4 Before Misliler, Ch. J.—ease called—Deft and 
counsel present—trial resumed—Trial contd to 
6-27-74. 

6-27-74 Before Misliler, Ch. J.—Case called—DeD and 
counsel present—Trial resumed—Govt rests— 
Motion bv deft for a judgment of acquittal as 
to counts 5 and only is granted and motion 
denied as to the rest of the counts in the in¬ 
dictment—Trial contd to 6-28-74 at 10:15 A.M. 

6- 28-74 Before Misliler, Ch. J.—Case called—Deft Iforn- 

berger and counsel present—Trial resumed— 
Both sides rest—Stipulation for a verdict of 
11 jurors if necessary was signed by the par¬ 
ties and approved by the court—Court ruled on 
request to charge—Trial cont’d to 7-1-74. 

7- 1-74 By Misliler, Ch. J.—Order undated filed that in 

the event a member of the jury is unable to 
continue to verdict, then the parties hereto will 
accept a unanimous verdict of 11 members of 
the jury. 

7- 1-74 Before Misliler, Ch. J.—Case called—Deft and 
counsel present—Trial resumed—Motion by the 
deft to reopen tin* case is granted—Deft renews ■ 
his motion to dismiss—Denied—Both sides rest 
At 4:15 P.M. the jury retired for deliberations 
At 9:15 P.M. the jury retd and rendered n ver¬ 
dict of guilty on counts 1. 2, .8. 4. 6. 7. 9 and 
10—Jury polled—Jury discharged—Trial con 
eluded—All motions reserved until time of sen 
tence—Bail condition cont’d—Deft to report to 
probation dept on July 9. 1974—Sentence adjd 
without date—Memorandum of verdict signed 
by the foreman and ordered filed by the court. 
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Date 
7- 2-74 
7 2-74 
7- 9 74 

7-12-74 

7 13-74 


9-13 74 

9-23-74 
9 23 74 

’1- 4 74 
11 4 74 


Docket Entries 

Proceedings 

Memorandum of Verdict filed. 

By Mislder, Ch. .T.—Orders of Sustenance filed. 

5 volumes of stenographic transcripts filed (pgs 
1 to 929). 

Stenographers transcript filed dated July 1, 
1974. 

Before Mislder, ('ll. J.—case called—deft and 
counsel Louis Bender present—motion to set 
aside verdict is argued and denied—deft is sen¬ 
tenced to imprisonment for a jieriod of one vear 
and one day on each of counts 1, 2, 3, 4. f>, 7, 9 
and 10—said terms to run concurrently. Deft 
O B- ponding appeal. Court advised deft of his 
right to appeal. 

Judgment and Commitment filed—certified cop¬ 
ies to Marshal. 

Notice of appeal filed. 

Docket entries and duplicate of notice of appeal 
moiled to court of appeals. 

Stenographers transcript filed dated 6-20-74. 

Record on Appeal certified and mailed to the 
Court of Appeals. 
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Appearances: 

HAVID O. TRACER, ESQ-, 

United States Attorney 

for the Eastern District of New York 

BY: JOSEPH W. RYAN, JR., FSQ. 

Deputy Chief Assistant United States 
Attorney 
Of Counsel. 


LOUIS BENDER, ESQ., and 
ALLEN WOLFSONT, ESQ., 
Attorneys for Defendant 









MR. BENDER: And the Indictment merely charges 
7206(1) Counts, Counts 9 and 10 on Homes, and by 


s m ming Storybook Homes. And the rest are at- 
ts to evade an defeat the taxes from these corpora¬ 


tions plus two individual Counts, 1 and 2, against 
the defendant himself for evasion based upon the con¬ 


structive dividend theory, namely, that this was corporate 


ey which he constructively received, and it is a 


constructive dividend Which he should have reported on 
the return. 

Am I right, Mr. Ryan? 


R2 fls 16 


MR. RYAN: Essentially. 

(Continued on next page.) 
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vow, your Honor, with respect to the 53 buyers. 

THE COURT: Well, it is slightly different then 
I understood it to be. 

Then it is not money that the Gonnasni dales 
this defendant received and should have reported on 
his personal incone tax return — 

MR. RYAN: He should have reported It an both, 
both the corporate and his individual. 

If you examine the pre-trial memoranda there 
* a case Roth against the United States, which I 

think spells out as clearly as possible the Government'i 
theory. 

In other words, these monies that he had re¬ 
ceived arising out of the construction — 

THE COURT: will you first tell me how he receive 
it? Were the monies made to the corporation by cash 
or check? 

MR. RYAN: No, pursuant to the defendant's 
instructions they were made to the defendant personally. 
He deposited then — 

COURT: In his name by personal? 

MR. RYAN: Correct. They were deposited into 
his personal account. 

THE COURT: Is that a consistent policy through¬ 
out all of that? 





V 
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there was no differentiation in the treatment of the 
■anner in which the extras were - - 

i 

THE COURT: do the extras fall into any claesifi 
cation? Are they extras for equipment, or additional 
basements, or finishing, or — 

MR. RYAN: Insulation is one predominant item 
painting, and probably there are other items such as 
fireplaces and things of that nature. 

THE COURT: THen did the corporatins subcontract 
this out to an insulator? 

MR. RYAN: I'm not exactly certain. But I 
know that the bills were paid by the corporation*. 

THE COURT: Paid by the corporations? 

MR. RYAN: Paid by the corporations. 

So we believe our evidence will show that these 
were definitely corporate transactions. The defendant 
knew it. He deposited, nonetheless, the money to his 
personal bank accounts, andlt had been gross income 
to the corporation, should have been included in the 
corporations gross income. The defendant being the 
sole stockholder, having received corporate distribu¬ 
tion of monies, he should have reported it on his per¬ 
sonal income tax returns as a corporate dividend. 

THE COURT: How about the Chapter S corporation! i 


where it really is — 
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MR. RYAN: Sane principle 
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THE COURT: Is it: a corporate — 

MR. RYAM: Sana principle. The Chapter S still 
h** to file a aeall business corporation tax return 
where he has to state the gross incrrne of the corporation 
ttie Government charges that these extras should 
have bee n included in the gross incone of the corpora¬ 
tion on t*»e ineons return filed with the Government. 

In addition since he has received these corpor¬ 
ate ecnies he should have reported then on his indi¬ 
vidual i nco ns tax return as a dividend fron the Sub¬ 
chapter S corporation. 


THE COURT: Hell, under Chapter S he probably 
would report the profit as personal incone. 

MR. RYAN: Well, in the tax returns that were 
filed uonles he did report for the Subchapter S cor¬ 
poration were included in the elseellanecus incone 
box on his individual incone tax return. 

THE COURT: Do you see any difficulty in sus¬ 
taining a theory on the Chapter S corporation that 
this was a corporate expense? 

MR. RYAN: No, it was a corporate expsense. 

Me are prepared to prove that. 

THE COURT: I know, but in effect he is using 


the corporation just as a conduit under Chapter S, isn’ 
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he? 

MR. RYAH: Well, the point is that he was re¬ 
quired to, nonetheless, report these Monies on his 
Subchapter S information return and to that extent 
the indictment charqes that he filed a false return. 
It doesn't charae tax evasion because that is a snail 
chapter S. 

MR. rfrtprr r T know, but you are including, as 
I understand it, the extras which you were claia were 
emitted from the subchapter S as additional Inrun to 

the defendant which he should have reported in 1967 

and 1963. 

THE COTTRTt Yes. 

MR. BENDER: Is that correct? 

MP. *»YAN: That le correct. 

TTTr COTJpm- Tmt sounds as a theory consistent 
with the theory of Chapter S. I thought there might 

be difficulty. 

MR. PYAMt i know, but the whole theory is, as 
T understand it, it is income to the corporation and 
by virtue of the fact that it is inco>ae for the 
corporation to the extent that it went into Mr. Hora- 
bener'c bands it became a construct!.ve dividend 
whicH should have been reported on his individual tax 
return. Ho it falls or rises depending upon whether 
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or not it was a constructive dividend fro* the cor¬ 
poration. 

MR. RYAN: If I nay state this, that the only 
affect of this one corporation being a Subchapter S, 
i* that there is no tax evasion charges arising — 

THR COURT; Yes, I understand. I do not know 
that the Government is bound bythe sane theory as 
it is with the other corporations because there are 
two things in the Chapter S, first a true information 
return should be filed — 

MR. RYAN: Correct. 

THE COURT: — as if it were a partnership. 

MR. RYAN: The sane principle. 

THE COURT: Then it is reportable as income to 
individual. So if he failed to report it and he 
did so knowingly then it also becomes, in my opinion, 

^ it i* proved, a fraud, an evasion — 

MR. BENDER: Not an evasion. 

MR. RYAN: In '»idual tax. 

MR. BENDER: They are charging hi* */ice, once 
in an evasion from that income on his own individual — 

THE COURT: Yes. 

MR. BENDER: and then a false statement on 

the corporate return. 
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THE COURT: So I think it is clear. 
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MR. BENDER: That is correct. I raise no valid 
legal objection to the question of whether or not 
you can charge a 7206(1) on a Subchapter S. 

TRE COURT: Well, I can hear that another tine. 
Offhand I see no nroblen. 

MR. BEN PER: At the noaaent I see none either. 
THE COURT: That's right. 
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2 

3 


5 


6 


7 

I have — what I have offered to stipulate la 

8 

this, that these people had contracts, or had a )ias 

9 

ments for extras, and that they were instructed that 

10 

the extra checks should be aade payable to Mr. Horn- 

11 

berger personally. 

12 

THE COURT• Did Mr. Romberger instruct thee to 

13 

do it? 

M 

MR. BENDER: I have no objection — not that lie 

15 

himself did it but either he or people in his employ. 

16 

THE COURT: No. But was it at his instruction? 

17 

MR. BENDER: THere is no question that it was 

18 

' 

| 

at his instruction to various employees in his office 

19 

4V,a *- extra checks should be made payable to hie person— 

20 

m11 *- f rnsr 

21 

22 


23 

a • * 

24 


25 







(Twelve jurors and two alternates were duly 


sworn.) 

THE COURT* Once again, the jury has now been 
sworn. How many have sat on a jury before? 

(Four jurors raised their hands.) 

THE COURT* For the benefit of the others. I'll 
tell you something about what a trial consists of. I 
warn you it's nothing like you watch on television. 

A trial on television is compressed into a half-hour's 
entertainment or an hour's entertainment and it's 
intended as entertainment and not for the serious 
business of trying a defendant on the charges. 

At the outset, the lavyerr, have the opportunity 
of outlining what their positions are. What they say, 
of course, is not evidence, but it's very helpful to 
the jury. They outline. The juros will better be 
able to understand testimony when they know the 
positions of the parties, to be able to place the 
testimony in the proper place with relation to the 
positions of the parties. 

After the opening by the lawyers, the Govern¬ 
ment ♦•hen calls its first witness and the defendant 
has the opportunity of cross-examining the witness. 

If a lawyer wants to have additional questions, we 
have redirect and then the defendant may cross- 
examine. We have a direct examination, the cross- 
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examination, the redirect and the recross. 

You’ll find certain documents referred to. The 
lawyers have net before this trial and they've agreed 
that certain documents may be marked in evidence. That 
saved a lot of time. 

There may be other documents that are marked 
for identification. They’re not in evidence. So, you 
may not see these. You may only see what is actually 
marked in evidence. 

Identification Mans only that the witness has 
identified a document and it's marked so that if some¬ 
one ultimately reads the transcript they'll know what 
the witness is referring to. 

The Government puts in all its evidence and the 
defendant has the opportunity to offer evidence. The 
defendant doesn't have to offer any evidence, but if 
the defendant offers evidence, then the Government's 
lawyer may cross-examine the defendant's witnesses. 

All that, when it's over, the lawyers have the 
opportunity to address you again. This tine, in 
reversed order. Mr. Ryan opens first and Mr. Bender 
opens second. In summation, Mr. Bender sums up first 
and Mr. Ryan sums up second. After all that is done, 

I then charge you on the law. After that, you go into 
the jury room and you deliberate on each oount of the 
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indictment to see whether the Government proved its 
case beyond a reasonable doubt and you arrive at a 
verdict. 

Now# when the Court charges and you go into 
the jury room to deliberate# that# for the first time# 
is the opportunity and the duty of the jury# to talk 
about the case, to talk about the evidence. Before 
that time# the jury is under order of the Court not 
to discuss the case with anyone# not even amongst 
yourselves. It's very important that you adhere to 
that a<hMinition. 

When you render a verdict# 1*11 call you back 
to the courtroom. I'll ask the foreman to stand and 
render the verdict. That's the end of the case. 

That# in brief# outlines a trial and those are 
the various steps a trial consists of. 

I'll suspend at this time until 1:30. At that 
time# we'll hear the opening remarks by Mr. Ryan and 
Mr. Bender. The jury is excused for lunch. 

My courtroom deputy will show you where the 
jury room is adjoining this courtroom and how to get 
out of the courthouse from the interior halls. The 
jury is excused for lunch. Please be back at 1:30. 

(Jury leaves the courtroom.) 

THE COURT: When can I expect the request to 
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charge in this case? 


2 

MR. RYAN t Would Wednesday be all right? 


3 

THE COURTx Surely. The end of the day, say 


4 

about 4:00 o'clock. 


5 

MR. RYAN: 1*11 work on it. 


6 

MR. BENDER: I can give you a general request 


7 

on the elements of the offense, but on the particulars 


3 

I would like permission to hold that until we can see 


9 

what the case shows. 


10 

HIE COURT: See what you can get by Wednesday 


1 

afternoon. 


12 

i 

MR. RYAN: Two things: Have the records 

0 

13 

arrived yet? 


14 

MR. BENDER: The records have arrived. 


15 

MR. RYAN: Then I have 3500 material I want 


16 

• 

to make available. I won't mark it now. I'll mark 


" 

it after. 


18 

THE COURT: I want it recited for the record 


.9 

and marked. Everything that's turned over must be 


20 

marked. 


21 

I may very well get up a form of verdict. It 


22 

consists of ten counts. 


23 l! 

MR. RYAN: I think it will be helpful to the 


24 | 

jury. 


25 

■ 

TOE COURT: I'll submit the form of verdict 
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before the jury gets it so that you can make any 
suggestions or objections if I decide to get it up. 

It contains too many counts and at least tiro different 
th • orie *• 1 think we ought to have something before 
them so they can decide it intelligently. 

MR. BENDER: Is it your intention, your Honor, 
to sit until 4:30? 

THE COURT: I go beyond 4:30. Think of going 
c ^°** r to 3:00 o'clock today and maybe a little later 
^cmorrov. I must suspend. I think today, I think at 
4:30 for a sentencing panel. 

MR. BENDER: I didn't know that you would go 
so late. I have made a 5:30 engagement. In another 
case, up at 10 East 40th Street, so that I just won't 
have enough time. 

THE COURT: I'll try to get through at 5:00. 
Tomorrow, I can't because —— 

MR. RYAN: I have a lot of witnesses here today. 

THE COURT: We'll do the best we can. 

MR. BENDER: I can't postpone because there are 
four defendants cosing in from New Jersey. We have 
Jerry London and Joe Brill. 

THE COURT: Ask the lawyers to entertain your 
client for a little while. 

MR. BENDER: I will call them and tell them I'll 
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be a little later if yoor Honor wants to proceed 
further. 

THE COURTx Please nark the 3500 Material. 

MR. RYAN: Continue with the ntutoers. We 
stopped at Exhibit 115. These are additional 

materials for identification that you hare not been 
furnished. 

116, grand jury Minutes, of Victoria Coletti. 

THE CLERK: So narked. Government's Exhibit 116 
for identification. 

(So marked.) 

MR. RYAN: Grand jury minutes of Charlotte 

Waugh. 

THE CLERK; So marked as Government's Exhibit 
No. 117 for identification. 

(So marked.) 

MR. RYAN: Correspondence between Benjmain 
Gresnin and the Internal Revenue Service. 

THE CLERK: Consisting of four pages, marked 
Government's Exhibit 118 for identification. 

(So marked.) 

MR. RYAN: Grand jury minutes of Thomas Canale. 
THE CLERK: So marked as Government's Exhibit 
No. 119 for identification. 

(So marked.) 
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MR. RYAN: Affidavit, Rita Perrin. 

THE CLERK: So narked as Government's Exhibit 
No. 120. 

(So marked.) 

THE COURT: We'll continue this after lunch hour 
1:30, gentlemen. 

(Luncheon recess.) 

(Time noted: 12:30) 

(Continued next page) 
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12 


• * 

AU of the buyers that are involved In this 
case bought these hones free# Mr. Homberger's 
corporation; contract of sale, Mr. Hcmberger's 
corporation, to the buyer. All of the payments for the 
basic price, the model price, were made pursuant to 
the contracts to Mr. Hornbergers' corporations, but 
the extras were a different matter. 

We will prove to you that Mr. Homberger 
directed the buyers to pay him personally for the 
extras they ordered, and not to pay the corporations. 
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Opening-Ryan 
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We will also prove to you thatwhen the 
Internal Revenue Service had commenced its investiga¬ 
tion, Mr. Hornberger, knowing full well thathe had 
received $156,000 as income on extras and deposited 
them into his personal bank account, attempted to 
cover up what he had done when asked about this matte. 
by the Internal Revenue Service, the special agent. 

Mr. Hornberger deliberately lied to the 
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Opening-Ryan 
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17 !! 
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23 

I, 
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24 


Internal Revenue Service when asked about these 
monies. He falsely told, we'll prove to you, the 
special agent that the source of these monies was 
not extras, but monies his mother, elderly mother, 
had given to him over the two years involved, and 
that his elderly mother got this money — from the 
extras — but from her— who left the money from the 
defendants' father and Mr. Hornberger further lied 
and said that, "my father didn't get the money from 
extras. He got them from my grandfather," and that 
this was the source of these monies, we're now talking 
about, and not extras, and a deliberate, willful 
effort to conceal his czdninal conduct in evading 
taxes. 

S * *. 

* 
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Opening-Bender 23 

* * 

For some 90 people, according to the government 
that bought extras, and in order to save you and all 
of us this time, Mr. Hornberger has stipulated that 
if the 90 witnesses were called and produced the 
checks, that they would testify that they had extras, 
or< l®red from one or more of the corporations, and that 
ia moot of the instances, the checks, rather than beintr 
made out to the corporations that performed the 
extras, were made out personally to Mr. Hornberger, 
and that these checks were deposited in Mr. Hornberger 1 
one-of-three accounts. 

The Bank of Sraithtown in 1967, which is in 
Long Island and in his own name, with his wife, 

Dorothy, who I believe is a co-signer; the Eastern 
National Bank, which is in Smithtown, his own name and 
in the Tinker National Bank nearby in Long Island, 
also in his own name. 

I think that we have so stipulated, there were -■ 
will be no necessity to parade all these witnesses 
about the Court. Mr. Ryan has indicated to me that he 
might want to call a few, and v/e will see who they 
are, these few and presumably these few are being 











1 
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2 

brought in to testify that they made the checks payable 


3 

to Mr. Homberger, rather than the corporation. 


4 

either at Mr. Homberger's request or at the request 


5 

of some of the employees in Mr. Homberger ' s office. 


6 

but I tell you that we do not take issue with that. 


7 

As a matter of fact, we concede fully that 


8 

j 

instructions were issued to the girls in the office. 


9 

as a matter of policy, company policy, and the 


10 

witnesses for the government who have worked for 


11 

Mr. Homberger and his corporations will testify that 


12 

t was Mr. — it was the policy to send a letter out 


13 

and instruct the buyer not only that they should 


14 

agree to the extras that were ordered,listed on the 


15 

aornsration stationery, even one of the corporations. 


16 1 

but that in most instances, starting after, I think. 


17 

the first month in January of 1967, to make the 


18 

checks payable to Mr. Homberger. 


19 i 

I 1 

I think you will find that it was in the main 


20 j 

followed, and there were instances where they were not 


21 

followed, and I think you will find it on 


22 

i 

Mr. Homberger's instructions to the young lady who 


23 

|! 

was in charge of the extras, that she should return 


•V 24 i| 

the check made out to the corporation and instruct the 


25 

buyerin writing that the check should be made to 




! 1 
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2 

Mr. Homberger. Thosechecks, as I say, were deposited 


3 

in the three bank accounts of Mr. Homberger. 


4 

Now, you will also findout from proof that the 


5 

total of $155,000, $42,000 in 1967 and $113,000 in 


6 

1968, were returned to the corporation. I think 


7 

yoft'll find that checks were then taken out of the 

1 

8 

three individual account?, into which the extras had 


9 

been put and the entire $156,000, redeposited in the 


10 

corporate accounts. 


11 

As a matter of fact, ladies and gt lemon, 


12 

you’ll find, even more than that, deposited in th e 


13 

corporate accounts, because Mr. Homberger took his 


14 

»*l«ries. He made 30,000 dollars in 1967. He made 


15 

sone $55,000 in 1968, or roughly a total of $ 80,000 


16 

some-odd thousand dollars, and just turned the checks 


17 

back into the corporation. 


18 

Now, I think you will find from the evidence 


19 | 

that Mr. Homberger had a very good reason for having 


20 I 

the checks made payable to him and having them placed 


21 

in his individual accounts, and then having them 


22 I 

re-deposited to all of the corporate accounts, anyway. 


23 

in which he did. 


24 

ft • * 

25 


__ 
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JOHN WALS H li having been duly sworn by the Clerk 

of the Court, assumed the witness stand and testified 
as follows: 

THE WITNESS: I do. 

THE CLERK: Please state your last name and 
spell it. 

THE WITNESS: John Walsh, W-«-l-S-h-«. 

DIRECT EXAMINATION 
BY MR. RYAN: 

0 Mr. Walshs would you tell us your occupation, 

sir? 

A I'm in my own business. I own a Carvel lorn 

Cream Store. 

Q Where is that located? 

A Selden, Long Island. 

0 Where do you presently reside, sir? 

A R Robert Hill Court, Nesconsett. 

0 When did you move into that house? 

A February, '68. 

0 Is it a one-family dwelling? 

A Yes. 

0 In a development? 

A Yes. 


25 


0 


Prom whom did you bny that house? 




i 
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A Story Book Hones. 

Q Can you tell us when you contracted to buy the 

house fro* story Book Beans? 

A When? 

Q Yes. 

A (No response) 

Q TVs date, the approximate date? 

A Well, I moved into the house In February. 

THE COUNT: Nhen did you sign the contract to 
buy the house? 

THE WITNESS: It mas the ann-sr of '67. The 
date ’— it's — 1*11 be honest with your Honor, so 
long back, scorn thing, some of these things are hard 
to recall. 

BY MR. RYAN: 

Q Did you have a contract with you? 

A I have ey closing statement with me. 

MR. RYAN: Let me mark this document, please. 
THE CLERK: three-page document marked 
Government's Exhibit 121 for identification. 

(So narked) 

BY MR. RYAN: 

Q Let me shorn you 121 for identification. 

(Handing to witness) 
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See if that refreshes your recollection as to 
when you contracted to buy the house. 

THE COURT: Look at the very first line for the 

date. 

THE WITNESS: September 8 , '67. That was 
approximately it, the time. 

BY MR. RYAN: 

Q You contracted to have the house built; is tha 

right? 

A Right. 

0 Were you represented by an attorney? 

A Yes. 

Q What was his name? 

A Mr. Gresham. 

Q Did you look at a model home prior to signing 

the contract for sale? 

A Yes. 

0 Did you agree to purchase anything in addition 

to the basic model home? 

A Well, I had some extras on the house. 

Q First v. ‘ M, are you telling us that you 

ordered extra work to be done? 

A Yes. 



0 


What extra work? 







\ 
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2 


A 

Let's see — 



3 


Q 

You're looking at a piece of paper now? 



4 


A 

Yes. 



5 


Q 

What is that? 



6 


A 

(Indicating) 



7 


Q 

Tell us what you're referring to? 

j 


8 


A 

The extras that I had put on the house. 



9 


0 

Tell us what extra work you bought. 


> 

10 


A 

I ordered cabinets for the kitchen. I didn't 



11 

t»ke th« ones that were on the house. I had extra insulation. 



12 

I had all 

the woodwork stained and I had the house painted 



13 

on the 

inside, and I had a refrigerate>r, dishwasher and 



14 

dryer. 

and 

also a hookup. 



15 

16 


0 

Now, who did you talk to, if anyone, in 



connection with having those extras constructed in your 



17 

hosw? 





18 


A 

Who did I talk to? 



19 


Q 

Yes. 



20 


A 

When I — it's so hard to remember some of 



21 

these. 

you 

: know. 

• 


22 


Q 

Do the best you can. That's all we ask. 



23 


A 

When I first vent to the house, I went to the 



24 

salessu 

in. 

Mr. Pont (phonetic). He was the one — he was the 



25 

one that I 

dealt with in the beginning, and all through. 



V 
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Q Did you ever have any convernations with 

anyone else about it? 

A Aa far aa how I paid? 

Q Aa far aa ordering. 

A It'a probably — it did have. 

0 Did there ocne a t law when there vae a closing 

on your contract of sale? 

A Tea. 

0 Do you recall when that waa? 

A That was February 1, approximately, February 

1, 1968. 


13 

0 

Did you at that tine pay for the 

extras you 

14 

have testified to here? 


15 

A 

Yea. 


16 

! 

How much did you pay? 

> 

17 

* 

The extras cane to $1931. 


18 

o 

ii 

What waa the purchase price of your house. 

19 

do you recall? 

1 


20 

l 

A 

$27,500. 


21 

0 

Did you borrow any noney in order 

to have 

22 

that house 

built? 


23 

A 

Did I borrow noney? 


24 

Q 

Yea. 


25 

A 

No, I had a previous house that I 

sold in 




A 
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2 

Levittown, 

and that's where most of the money came fran, but 


3 

the aoMy 

for my extras, I remember that was extra. I was 


4 

told that 

was separate. 


5 

Q 

Mho told you that? 


6 

A 

I just don't know who, whether it was 


7 

Mr. Font, 

but I was told that would have to be a separate 


8 

payment. 



9 

Q 

When you — when were you told that, in relatio 

1 

1 

10 

► 

to whan you signed the contract in closing? Can you fir a 

: 

11 

time? 



12 

A 

I can't recall, believe me. As I have seen these 


13 

papers, for the tine, first time in seven years — 

i 

• 

14 

0 

All right. 

1 

t 

15 


At the time of the closing, you paid $1931 for 

i 

i 

j 

16 

the extras? 


17 

A 

Yes, right. 


18 

Q 

Mho did you pay the money to, and how? 

1 

19 

A 

What happened was that on my closing on the 

♦ 

1 

20 

Levit town 

house, I have a list of some of the checks, how 


21 

• 

u 

t 

! 

paid out. I had paid a closing, a certified 


22 

check, to 

the seller. Story Book Homes, for $7,500. I have 

| 

23 

another check for $843, and I think that was my own personal 

] 

24 

check, and then I had a certified. 


25 

Q 

Mho was that payable to, the $843 check? 
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A Moat of these checks were checks that were 

certified that I endorsed over on the other closing, on wy 
first house. 

0 Who did you eventually pay the money to when 

you bought the house from Story Book Homes? 

A Who did I eventually? 

Q Yes. 


closing. 


these checks? 


Most of those checks were handled at the 


To whom did you pay the money, the closing with 


In other words, who I handed it to? 


Yes. 


A I really don't know . There was so wich — 

the check, though, for $843 was my own personal check. 

Q Who is it payable to? 

A Story Book Hones, Incorporated. 

0 Who was the $1931 check? 

A That's what I'm getting to now. 

The other check was a certified check,which 
I ckDn't have a copy of, and I think that's the check that 
was from the buyer of my other house, certified that I 
endorsed it, was made out to Mr. Elmer Homberger, $1931. 

0 Individually,as president of any corporation. 


25 
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do you know? 

A Listed on ray closing statement fro® Mr. Gresham 

it lists Elmer Homberger. I haven't seen that check. 

Again, that was a bank check. 

(continued on following page) 
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BY MR. PYAN: 

Q Were you given any reason at any time for 

making the payments for the $1,931? 

THE CO(J RT : Sustained as to form. 

MR. RYAN: No further questions. 

TTTE COURT: If you vmwant conversations, you 
can have conversations, Mr. Ryan. Would you like to 
ask — would you like to pursue it, Mr. jyan? 

MR. RYAN: No. I am finished. 

THE COURT: Mr. Bender. 

CROSS-EXAMINATION 
BY MR. BENDER: 

Q How many people were at the closing, do you 

remember? 

A I have a list who was there. TYiere were a lot 

of people and I don't recall, believe me. If it was maybe 
a month ago, I couldn't. 

0 What are you referring to? Is that that 121 

for identification, which is the closing statement? 

A Yes. 

0 
A 


25 


0 


lawyer? 


Is that your closing statement? 

Right. 

That was a statement prepared by your own 



/ 
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A Right. 

Q And which was given to you? 

A Right. 

Q And that was for your use? 

A Right. 

Q How many people do you recall, and if you 

don't remember look at your closing statement, if that 
will help you refresh your recollection? 


Tftiere must have been 6, 7 or 8. I don't know. 


I see. 


And it was at that closing — did you see 


Mr. Homberger at the closing? 


Yes, he was at the closing. 

Is this (indicating) Mr. Homberger? Do you 


him? 


A Yes, yes. 

Q And at that closing you say you turned over a 

$1,931 cashier's check, which you had received? Endorsed 
it over to Elmer F. Homberger personally for the extras? 

A I didn't say I handed it to Mr. Homberger. 

I don't remember who I handed. I just made that statement. 

0 But it was at the closing — that your closing 

statement referred to the fact that personal — a check was 
given to Elmer F. Homberger? 


\ 


25 
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A In other words, when I bought the house in 

Levittown, a call was made to the people that bought the 
house, or the broker, to have the checks made out in a 
certain — certain numbers for me for the closing. 

Q ANd one of the checks which you made out was 

for the payment of the extras which you had originally 


agreed to? 


Right. 

Before with the sale 


A Right. It was not my own personal check. 

THE COURT: Aren’t you saying that one of the 
checks that you received for the Levitt house — 


THE WITNESS: Was ■ turned over. 

THE COURT: Was made out to you in the — " 
$1,931 and you endorsed that over to Elnmr B. 
Homberger. 

THE WITNESS: Right. 

THE COURT: Isn’t that what you did. 

THE WITNESS: Right. 

THE COURT: All right. Go ahead. 

MR. BENDER: I have no further questions. 
THE COURT: Anything further? 

MR. RYAN: No. 


it ol 


Thank you. 


s 
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THE COURT: You nay step down. 

MR. BENDER: May I ask one aore question. 

THE COURT: Surely. 

CROSS-EXAMINATION 
BY MR. BENDER: (Cont.' 

Q Did you in connection with the extras, did 

you receive a letter fro* the corporation requesting y>u to 
indicate that you had ordered the following extras, listed 
on the corporate letter? 

A Did I — I don't follow. 

Q Did you ever receive a letter from the 

corporation that you — fro* who* you agreed to buy the house 
when you ordered the extras, saying that we understand that 
you have ordered the following extras? 

A No, but I can recall I discussed it with my 

wife last eight and she told me — 

THE COURT: No. 

Q No. Only your own recollection. 

A I don't recall. 

Q Do you ever recall receiving a letter of any 

kind fro* any of the coapany acknowledging receipt of 

your extras — payment for the extras? Don't you remember? 
Okay. 

MR. RYAN: Can you wait just a moment, f&ease? 
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Ti:r COURT: Are you fiiished, Mr. Ryan? 

MR. RYAN: Would you hear with rre a moment, 
please, your Honor? 

MR. BrNDER: While wo're waiting, can I ask 
one further question? 

THE COURT: Mr. Pender has another question. 
Go ahead. 

cpops-examination 

BY MR. BENDER: (Cont.) 

0 Do you have a copy of your contract here? 

A No, I don't. 

MR. BENDER: Does the government have a copy 
MR. RYAN: Yes. 

TIT WITNESS: This is the ore (indicating). 
I'm sorry. 

0 Can I see that a moment, please? 

A Yes, surely. 

0 This contract, 1?1 for identification, that 

is the contract or copy of the contract that you entered 
into for the purchase of vour home; is it not? 

A Yes. 

0 An^ at the tine that you e: cered into the 

contract, you ordered extras over and above the main price; 
did you not? 



/ 
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A Right. 

Q And those extras are specified right in the 

contract; are they not? 

A I didn’t have a copy. I couldn't find it, 

so I haven't even looked at this. If you'll give i* a 
second. I'll look through. 

0 Suppose you look at the first page. 

A Okay. That was the painting, the finish work, 

right. Then I also had the dishwasher, the refrigerator. 

Q And at the time of the contract, does that 

refresh you^ recollection that that's the only extras that 
you had ordered? 

A TBiat's all it says here. You know, again — 

0 Do you recall after you signed the contract 

you may have ordered additional extras? 

A It could be. Tfou know. 

MR. BENDER: I have no further questions. 
REDIRECT EXAMINATION 
BY MR. RYAN: 

Q Is that your signature on the contract? 

A The signature? Yes. 

Q Is that a fair and accurate copy of the 

contract you signed? 

A Yes. 
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MR. RYAN: I offer it in evidence. 

MP. BENDFR: i have no objection. 

THE COURT: bet it be marked. 

TPF CLERF: Government’s exhibit 121 pre 

viously marked for identification now marked in 
evidence. 

(So marked.) 

MR. RYAN: Thank you, Mr. Walsh. 

TTF COURT: Anything further of this witness? 
Y>u may step down. 

Thank you. 

WE WTTHESS : Thank you. 

TJU COURT: Next witness. 

MP. RENDER: Did you want to Bee it, your 
Honor? I could see it after you get through. Okay. 
Fxcuse ne. Your Honor, may we approach the 

bench? 

THE COURT: The jury may be excused. I do 
not take argument at side bar. 

MP. BENDER: Oh. 

TT'F COURT: It is just my way of listeningto 
argument. Most Judges call the lawyers up to side 
bar and the jury hears a lot of whispering and 
some ]urors are offended because people are whispering 
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in their presence and Some are curious and they try 

to get a word or two, so this is just an argument 

on a question of law and I ask the jury to be 

excused and the lawyers feel freer to argue about it 

4 

and the jurors get a little exercise walking back 
and forth. 

(The following occurred in the absence of the 

jury.) 

MR. PENDER: I'd like to do this in the 
absence of the witness. 

THE COURT: Right here. Put it all on the 

record. 

MR. BENDER: I would like to do it in the 
absence of this witness. 

THE COURT: Oh. Do you mind taking a position 
outside the Courtroom doors? 

Thank you. 

MR. BENDER: I appreciate your Honor doing 
this. I'm doing this in an abundance of caution 
because of the 3500 material I received on this nan, 
if it's Mr. — according to the 3500 material, this 
man made a complaint to .he Internal Revenue Service, 
with respect to the direction that his client nake 
the check for the extras pavable. 

TTF COURT: Is this Mr. Greshin? 








9 
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MR. BENDER: Yea. I just want to Rake*sure 
that we don't have this come out before the jury. 

I think it's prejudicial. It's totally ivuterial, 
irrelevant, that he made a complaint tothe Internal 
Revenue Service. So I don't know to what extent - 

THE COURT: All right. I do not think that 
should cone out. Sometimes, for reasons that I 
will not expand upon, defendants bring it odfc but 
if you do not want it, of course. 

MR. BENDER: I don't know whether that's his 
intention. 

MR. RYAN: It doesn't matter. You don't 
want it, I won't bring it out. 

MR. BENDER: All right. 

MR. RYAN: Would you bring Mr. Greshin in, 

please? 

THE COURT: Seat the jury. 

(Jury present.) 

THE COURT: You may proceed, Mr. Ryan. 

CLERK: Would you stand, please? 

(Continued on next page.) 
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built? 

A The new house was to be constructed for the 

Walshes. 

0 All right. Now, you represented Nr. Walsh at 

the contract signing, to purchase or have the house b lilt? 

A Yes. 

Q Is that right? 

A Yes. 

0 Was there any discussion about in 

connection with the contract signing? 

A Yes. The subject — 

MF. BENDER: I'll object to anything further. 
THE COURT: All right. W»e answer was "Yes." 

It's fully answered. 


(Continued on next page.) 
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2 

Greshin - direct 

2 

BY MR. RY/U: 


3 

1 

0 

I show you Lxhihit 121. It i 3 in evidence. 

4 

1 

Do you recognise that document? 

5 

* 

Yes. This is a photocopy of the contract 

6 

between Stonybrook — Story Book Homes and Mr. and Mrs. Walsl 

7 

Q 

Is there any reference in there to extras — 

8 

* 

extra work bein^ done? 

9 

A 

Yes. It appears in two places. It is typed ij 

10 

above Paragraph One on the first page and it is written in 

11 

my hand as paragraph Four on an addendum. 

12 

Q 

All right. 

13 


Jow, did there come a time when title closed? 

14 

A 

Yes. 

15 

Q 

When was that? 

16 

A 

On January 31st, at 10:00 a.m. at the office 

17 

1 

of Roosevelt 

Savings Bank, I believe. ."'m not sure now. 

18 

0 

hll right. Between the time of the contract 

19 

signing which 

is September 7th, as you see on your exhibit 

20 

before you, and the time of closing — 1 

21 

A 

September 8th. 

22 

Q 

I’m sorry. 

23 


— ana the time of closing, was there any 

24 

communication 

between yourself ana anyone on behalf of Story 

25 

Book homes in 

connection with extras? 
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3 Greshin - direct 


2 

A Yea. 


3 

MR. BENDER: I object to anything further. 


4 

THE COURT: Answer only the questions asked. 


5 

Everything else will stricken. 


6 

Q The answ«.. is yes? 


7 

A Yes. 


8 

Q What communications did you have and how did 


9 

you have them? 


10 

MR. BENDER: Excuse me. May we first find out 


11 

with whom he had the con vers **t ions because if it's no* 


12 

binding upon the defendant, 1 have a right to object. 


13 

Q With whom did you have tne communications? 


14 

A My first communication, the only one'of which 


15 

I am quite sure, was a letter from Mr. Wolfsont. I believe 


16 

1 responded by telephone to it, but I can’t tell you precisel; 

r 

17 

the conversation in response. The letter I have. 


18 

Q May 1 have it, sir? 


19 

A Yes. 


20 

MR. RYAN: Would you mark tnis as the next 


21 

Government exhibit, please? 


22 

MR. BENDER: May I see it? 


23 

MR. RYAN: Absolutely. 


24 

MR. BENDER: Is tnrs for identification? 

• 

25 

MR. RYAN: Yes, it is. 



a 






A 5ia 5J 

Greshin - direct 
MR. BENDER: I'b sorry. 

THE CLERK: Letter dated January 4, 196*, ear 
Government's Exhibit 122 for Identification. 

(So marked.) 

MR. RYAN: Show it to counsel. 

MR. HENDER: Thank you, Mr. Ryan. 

MR. RYAN: I'll offer it in evidence. 

MR. BENDER: Oh, I object to that. I think 
if the witness -- 

THE COURT: May I see it, please? 

MR. RYAN: Surely. 

MR. BENDER: The witness can ~ 

THE COURT: No argument. If you want — j--nmt 
I'll excuse the Jury. 

MR. BENDER: No, thank you, your Honor. 

*1HE COURT: The Jury may be excused for a few 
moments. 

(Jury excused.) 

(The following occurred in the absence of the 

Jury.) 

THE COURT: I find no difficulty in finding 
that the letter is ad^ssible on any number of ground; 
I'm just thinking of the subject mattar. 

Pirst of all, it's a letter sent in the regula 


\ 
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course of business, Mr. Wolfsont's business. 

Secondly, it may be subject to a finding by 
the Jury that Mr. Wolfsont was an agent of the de¬ 
fendant then in conceded authority to write the lette: 
But I don't know, first, the effect of the handwriting 
That should not be in because this was apparently 
inscribed by Mr. Greshin. 

THE WITNESS: That's correct, your Honor. 

Both — in both places. 

THE COURT: Yes. 

Now, the other abjection that 1 would listen 
to is whether the other substance might be prejudicia . 
rather, the subject matter of the other letter, 
charging a one per cent mortgage placement fee. 

Now, I know that that is common but the Jury 
auiy not like it. 

MR. BENDER: That'S right. 

THE COURT: And closing expanses. They may 
appear to be charges that the builder might be 
pocketing in the framework of this case. 

I say, the only reason for offering the letter 
is that one sentence which says, of course, any and 
all extras ordered by Mr. and Mrs. Walsh have to be 
paid for prior to the title closing. 

MR. RYAN: That's the purpose of the offer. 
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TriE WITNESS: Your Honor, the chargee are in 
the contract. They are not additional charges. They 
are provided in People's Exhibit 121. 

ME. RYAN: I know. Please, Mr. Greshin. 

THE COURT: I see nothing in the letter that 
directs the check be paid to Mr. Uornberger. 

MR. RYAN: We'll get to that at the closing. 

THE COURT: What is the need to shoe that he 
was asked to pay for the extras before? Is that 

a 

show it went to a separate pocket? 

MR. RYAN: That will be the pattern. 

THE COURT: a pattern? On for that reason? 

MR. WOhFSONT: As against counsel? 

THE COURT: bet m say this. 

There are two lawyers. I usually only allow 
one to try the case. I listen to objections froe 
one lawyer. If you have an objection, you'll have 
make it through Mr. Bender. If you want to sake all 
tha objections, you can and I'll ask Mr. Bender to 
make them through you. 


MR. BENDER: Your Honor, I have no objection 
to have Mr. Greshin testify to the one area that 
Mr. Ryan wanted to establish, namely, that he had be«|n 
requested to have his client pay the extras before 
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I th i nk that the witness is here, so he can 
testify. If he has any problem about refreshing 
his recollection, he can from the document. 

I see no need to put in the whole document 
for that reason. 

THE COURTi X won't allow the whole document 
to go in only because it might very well be prejudicial 
but I think it is irrelevant, except this may have 
some bearing: 

"Of course, any and all extras ordered by Mr. aid 
Mrs. Walsh will have to be paid for prior to title 
closing." 

MR. BENDER: Be can testify to that. 

THE COURT: Mo. 

MR. BENDER: I have no objection to that. 

THE COURT: He can testify that he received 
this letter and — 

MR. RIAN: Among other tilings. 

THE COURT: I say I'm just talking about this 

letter. 

MR. BENDER: That's okay. 


THE COURT: I'll excise everything else, unles 
Mr. Ryan agrees, that he'll take his testimony, that 
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the letter says and only the last line to be included 
HR. RYAN: That's it. 

MR. BENDER: Then we have no objection. 

THE COURT: Do it that way because the rest 
of the letter may very well be prejudicial — may see 
like a method of getting extra cash into the lockets 
of the builder. 

MR. RYAN: Fine. We're ready to proceed. 

Oh, Mr. — one question. 

Mr. Bender asked off the record abathe r this 
witness had signed an informer's agreement as a resul 
of this complaint. 

BY MR. RYAN: 

Q Did you ever sign an inf oner's agreement? 

A What is an informer's agreement? 

MR. BENDER: When you — can I ask? 

THE COURT: Where jou get a reward, like 10 per 

cent. 


(Continued on next page.) 
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2 

MR. BENDER: Up to 10 percent. 


3 

THE COURT: Hew much? 


4 

MR. BENDER: Up to 10 percent. 


5 

THE COURT: Up to 10 percent. 


6 

THE WITNESS: An agreement, no. I sent a 


7 

request for a reward, to the government, sometime 


8 

this winter or spring. 


9 

THE .COURT: The point is, the defendant is 


10 

► 

entitled to know whether you hope for a reward. 


11 

THE WITNESS: I do, indeed. 


12 

THE COURT: All right, that is the answer. 


13 

I thought that was the reason that defendants 


14 

usually like information that a complaint was made. 


15 

MR. BENDER: Yes. 


16 

THE COURT: All right. 


17 

MR.KNDER: Normally I would. But — 


18 

WE COURT: You have the story. 


19 

MR. RYAN: Do you want me to — 

M 


20 

THE COURT: No. Let him bring it out. That's 


21 

cros s^examination. 


22 

MR. BENDER: I would love to see - no. He 


23 

wants to see if he could give me the document that 


24 

he signed. 


25 

THE COURT: Oh. You may proceed, Mr. Ryan. 
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ttiat'a cross-examination. It will be available to 
the defendant before cross-examination. See that 
it's in Mr. Bender's hands. 

Do you have a copy of it, incidentally? 

THE NITOESS: What is that? 

THE COURT* The letter that you seat? 

THE WITNESS* Tip off letter? 

THE COURT* Re po rt ing the facts that you 
intend to get the reward? 

THE WITNESS: No. 

THECOURTs No? 

the WITNESS: No. it's a document. 

THE COURT: A telephone — 

THE WITNESS: It's aoae sort of gcrrsnsant 
form. I don't too w the nns of it or the nifdber of 
it. 

THE COURT: All right. 

MR. BENDER: I'm familiar with it. 

THE COURT: All right. Seat the jury. 

(Jury present.) 

THE COURT: You my proceed, Mr. Ryan. 

DIRECT EXAMINATION 
BY MR. RYAN: (Cont.) 

0 Now, the date of contract is — as you've seen 


1 


59 
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from exhibit 121, is September 8 th, '67. The date of 

doling -wee what? 

A January 31, '68. 

Q All right. You were about to tell ua that 

government's exhibit 122, a letter, was received in 
connection with extras; yes or no? 

A Yes. 

Q All right. What was the date of the letter 

that you received? 

A January 4, 1968. 


12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


Q What reference is there in that document to 

extras? 

A Shall I read it? 

Q Yes. Just that sentence. 

A All right. The last paragraph says, "Of 

course, any and all extras ordered by Mr. and Mrs. Walsh 
shall have to be paid for prior to title closing." 

Q All right. Now, where was this closing held 

again? 

A At a bank. I don't know the address of it. 

0 All right, who was present? 

A A title closer. You are referring to the 

closing with Story Book now? 


25 


Q 


Absolutely 
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A All right. A title closer naasd J. Wine ton, 

an attorney for the bank whose ease escapee as for »»*• 

at. I think Garfinkle bnt I*a not sure. Mr. HO If sent. 


Mr. Homberger and Mr. and Mrs. Walsh and syself. 


■ay have been others present bnt those are the 
have noted. 


die X 


THE COURT* Title closer? 

THE WITNESS: The title closer wise toe. 

THE COURT* Oh. 

Q Fine. Mow, can yon tell ne the —t of 

paynent by your client, Mr. Walsh, at thecloslng? 

A The Walshes paid everything by certified 

check, with the exception of approximately $800, which hey 
paid by ordinary check. 

0 Excuse as. Paid to whoa? The certified 

checks and the personal checks, thoa were they paid to? 

A All except one check was paid to Story took 

Hones. The seller on the contract of Septaafeer 8th. 

0 Okay. What did the other check involve? 

A The other check was for extras, to be con¬ 

structed in the house but not part of the v>del house and 
not part of the model house price. 

Q How much was involved with that check? 

A $1,931. 
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THE WITNESS: My best recollection is. It 
would be Mr. Wolfsont. 

0 All right. He asked you that? Then what 

response. If any, did you give? 

A I was puzzled, so I asked hla why it would 

be endorsed to Mr. Homberger Instead of Story Hook rinin 
since the contract was with Story Book Homs, and 1 so told 


him . 


receive? 


All right. What response, if any, did you 


MR. bender s Excuse me, your Honor. May we 
Inquire whether this conversation was in the presence 
of Mr. Fbmberger? 

THE COURT: The circumstances are that this 
was at the closing. The witness has already identlfla 
the people there. 

I will allow you to answer the question. 

The rest is for cross-examination. 

MR. BENDER: Thank you, your Honor. 

MR. FTAN: I*m sorry. 

TTTF COURT: What was the conversation? 

0 All right. We left off with one point. I'd 

like you to pick it up. 

A I asked why the check had been made, was to be 


/ 
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ide to Mr. Homberger, since the contract was with his 


buildlag corporation. I don't 


r the response verbat 


but the 


or "Don't 


r was a soft answer* something like "Never aind, 


•" X can't recall the exact words. 


MR. BENDERi Then I move to strike out the — 


THE COURTS Motion denied. 


Xt was so m ething like that? 


THE WITNESS! Yes. 


THE COURT: Is that what you are saying? 
THE WITNESS! Yes. 

That's your best recollection? 

That' i ay best recollection. 

Was there any further discussion about pay- 


rat of t h e s e extras? 


Yes. X was genuinely puzzled. 


THE COURT: No. Strike it out. 


Don't give us your state of aind. 

There was a further discussion. I repeated 


substantially the same question. 


Well* tell us what you mean by repeating 


substantially the same question? 


A X said "Really* why do you want the check 

aade to Mr. Homberger and not to the — to Stony Brook cr 
Story Book Roses?" 
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^ And what response did you receive to that? 

A T f Jot a second answer that was not responsive, 

0 , Tell us what you recall, what your beet recoil* 

tion is. 

A My best recollection was substantially the 

thing. Don't worry about it, never mind, it won't h&A 


Mr. Wolfsont, 


tflio said that, to the best of your 
Mr. Wolfsont. 


Was Mr. Homberger preeeet at this time? 
Yes, he was sitting side by side with 


Was there any further discussion prior to/the 


delivery cf this check for extras? 


A T repeated my question for the third H— and J 

at this time I cot a somewhat peremptory answer tell in 7 ne to 
get on with it, I think from Mr. Homberger. 

0 All right. 

As a lawyer representing Mr. Walsh at the 
closing, can you tell us why you pressed these questions? 

MR. BENDERt I object. 

TIB: COURT: Objection sustained. 

«' ifhat war, eventually done after this discussion 

about delivery of the check for extras? 

I 

A The chock was endorsed to Mr. Hornberger and 
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delivered to him. 

3 

0 Did title close? 

4 

A Title closed, the Walshes owned the house. 

5 

0 Was there any further discussion about extras? 

6 

A None that I can remember. 

7 

flRc RYAN: Thank you. 

8 

No further questions. 

9 

MR. BENDER: Cbuld I — 

10 

THE COURT: Do yon want a recess on this or do 

11 

you wish to proceed? 

12 

Are you prepared to examine? 

13 

MR. BENDER: I think so, your Honor. 

14 

Can I just have two seconds, your Honor? 

15 

Can I see the contract? 

16 

THE WITNESS: Your Honor, this exhibit, do I 

17 

have to surrender it? 

18 

THE COURT: Oh, yes, it is marked. 

19 

It will be returned to you. 

20 

MR. RYAN: Would you be good enough to mark 

21 

these four documents? 

22 

THF COURT: We will take a brief recess at this 

23 

time, thin we will have the cross-examination. 

24 

The jury nay be excused. 


(The jury left the courtroom.) 

25 
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THE COURTt Will you please mark tha exhibits. 

Have you turned over all the 3500 material? 

MR. RYANt Yes. your Honor. 

THE COURT : Do you have the fora that 
Mr. Greshin referred to, the form which would sake his 
eligible for a fee in the event of recovery? Please 
mark it and turn it over to Mr. Bender. 

THE CLERK: Eight—page document narked as 
Governnent'a Exhibit 123 for identification. 

THE COURT: Do you have in your file anything 
concerning the request for the reward, 

MR. RYAN: Correct, and I think that Mr. Bendei- 

T!.e WITNESS: There is sonething else. 

THE COURT: Talk it over with Mr. Ryan. 

THE WITNESS: That Is sonething Mr. Ryan 
doesn’t have. 

MR. RYAN: We will try to find it. 

THE COURT: Mr. Bender, you may proceed. 

MR. RYAN: Pursuant to counsel's request, I 
would like to mark this do oment dated February 1, 

1966, consisting of three pages. 

THE CLERK: So marked as Government's 
Exhibit 124 for identification. 

MR. BENDER: Thank you very much. 
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CROSS—EXAMIi. ATION 
BY MR. BENDER: 

0 Mr. Greshin, with respect to the extras that 

your client had contracted for, you reflected the amounts 
that he paid for then specifically in the closing statement 
that you drew for him; is that correct? 

A No, I reflected the sum total, not the 

breakdown. 

0 I will ask you the question agc^in. 

Did you reflect the amount of money that you 
gave him or that your client gave him for extras in your 
closing statement? 

A Yes. 

0 And that was listed specifically as extras 

for house as agreed, $1,931? 

A Yes. 

0 And as a matter of fact you also included, 

did you not, in the contract of sale when your client 
purchased or entered into the contract to buy the- property 
the extras that he had ordered? 

A The contract covered specifically some of the 

extras, but they were not part of the contract price. 

0 Well, do you remember how much was specifically 

listed in the contract that were ordered by your client, 
roughly of the dollar amount of the $1,900? 
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A $1,330, give or take. 

0 Was this for extra cabinets that he had 

ordered of which the price had not been determined? 

A I don't remember that, I do know there was _ 

0 Excuse me, excuse ne, 

HR. RYAN t Just a moment, the witness hasn't 

finished. 

0 I show you 121 in evidence, which the Goverams 

has marked in evidence as the contract entered into. Mould 
you take a look at that and see if you haven't extras listed 
in the contract with a specific dollar amount, with the 
exemption I think of the cabinets j am 1 right? 

A There are four items of extras that are 

specifically priced. 

0 And that would be what, $1,340? 

A $1,330, sir. 

0 So then the difference — there is a difference 

and then there is the category of cabinet* without a price 
mentioned. 

A There is a reference to the purenasa right to 

select cabinets at additional coat without a statement of 
wha 4 - he additional cost would be. 

° So that the $1,931 that was paid at the 

closing, less the $1,330, the difference 


25 


would be the cabinets 
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A I couldn't possibly tell you now. * 


3 

0 But in any event — withdrawn. 


4 

Now, as a result of your conversations that 


5 

you had with Mr. Molfsont about which you had testified on 


6 

your direct aotfsination, you wrote a letter to the Internal 


7 

Revenue Service* did you not? 


8 

I 

• 

5 

< 


9 

0 And — 


10 

► 

A — (continuing) a conversation with 


11 

Mr. Molfsont and Mr. Horaberger. 


12 

0 Yes, and we are talking about the closing; are 


13 

we not? 


14 

A Yes. 


15 

0 And you wrote a letter to the Internal Revenue 


16 

Service complaining about the proceeding wherein the request 


17 

was nade of your client to pay the extras to Mr. Horaberger 


18 

personally; isn't that right? 


19 

A I wouldn't — 


20 

0 Yes or no, sir. 


21 

THE COURT; If you cannot answer it yes or 


22 

no, say so. 


23 

A To that question the answer is no. 


24 

0 You did refer specifically to the fact that 


is 1 

you had been asked to make payable by check for extras that 
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were done fcy the corporation to Mr. Homberger personally? 

A I brought that fact to the attention of the 

Internal Revenue Service, yes. 

0 And you subsequently entered into an arrange¬ 

ment with them that you would be paid a reward as an infor¬ 
mant's fee in the event any civil taxes were collected from 

Mr. homberger's corporations by the Government, isn't that 
right? 

A I did not enter into an arrangement. 

0 Did you sign an agreement called an infonsant* 

agreement indicating that the information that you had 
supplied, in the event there were ar.y additional taxes found 

to be due and owing, you would receive, according to a ssctioi 
up to 10 percent? 

A I don't know that the document is called an 

informer's agreement, I haven't seen the docunent since I 
signed it. 

I think it would be sufficient to say that I 
made a claim for a reward if recovery were elicited by the 
Government and that the claim was made withint tha past six 
months, as I can Ijest recall it. 



(Continued next page) 
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0 Do you recall from and after the date of the 


>M2 •» 



0 

closing that you testified to that you made your initial 


4 

ccnplaint to Internal Revenue Service? 


5 

A I don*t understand that question. 


6 

0 How long after the closing in 19 — when was 


7 

it, October 1968, did you say? 


8 

A January — 


9 

0 Did you make — 


> 10 

A January 1, 1968. 


11 

0 When did you make your complaint to the 


12 

Internal Revenue Service and seek this — in other words, in 


13 

regard to the complaint, when did you make it? 


14 

A I made the complaint about a year after the 


15 

closing in 1969, I made the request for a return for reward 


16 

in 1974. 


17 

0 So you waited a whole year; did you not? 


18 

A A little more than a year. 


19 

MR. RYAN: For what? 


20 

MR. BENDER: Before he made — 


21 

THE COURT: Ho, no questions by co-counsel 


22 

(sic) or the adversary, you just nake your objection. 


23 

MR. BENDER: I will withdraw the last question 


24 

MR. RYAll: I will withdraw the objection. 


25 

_ 

MR. BENDER: okay, I didn’t knew you made an 

_! 



p 
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objection, but all right. 

0 Did you — it was — it was the year after the 


contract was closed, and that Is this contract we 
abouti is it not, 121 in evidence? 


talking 


closed. 


closing? 


It was acre than a year after the contract 


You mean it was a year from the date of 


More than a year free the date of the closing. 
How much, a year and a half? 

No, about a year and a month. 

HR. BENDERt I would like the Government to 


produce the reward, the informer's reward that this 
gentleman signed. 

MR. RYAN: He don't have it here in Court. 
You just asked, but we have a fore that we believe 
was the sane kind of fona. 


MR. BENDER: No, no, no, I will object to that 


statement. 


THE COURT: Show it to the witness. 

MR. 5E34DER: I don't think Mr. Ryan can sake 


a statement. 


THE COURT: Strike that statement out, the 


25 


jury will disregard it. 
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The Government doesn't have the form. 

MR. RYAN: We have the form but not the one 
that was executed by the defendant — 

THE COURT: They say they don't have the form 
in Court. 

THE WITNESS: By the witness. 

MR. RYAN: Witness, I meant witness. 

THE COURT: Now one at a time. 

Only the lawyers have the right to ask 
questions and make objections, no one else. 

Next question, Mr. Bender. 

BY MR. BENDER: 

0 You said it was more than a year after the 

closing. You have •vtablisheC the closing when, January 1968, 
would you say? 

A January 31st. 

0 Now, how long after did you make the complaint 

to Internal Revenue Service? 

A In March of '69. 

MR. BENDER: I have no further questions. 
REDIRECT EXAMINATION 
BY MR. RYAN: 

0 Did you have any dealings with Mr. Homberger 


25 


between the time of the dosing and the time of the complaint 
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which waa over a year later? 

A Ho, not to my recollection, not at all. 

0 Did you have any adverse experiences with him 

or with anybody else in connection with this matter? 

A Hot that I cam recall at all. 

0 VJhat was your state of mind when you wrote 

the complaint and how did it come about? 

A Well, frankly — 

THE COURT: Well now, I don't know that you 
heard that question. 

THE WITNESS: I thought I did. Judge. 

THE COURT: I'm talking to Mr. Bender. 

Did you hear the question? 

MR. BENDER: No, I'm sorry. 

THi: COURT: Would you like to hear it? 

MR. BENDER: I would appreciate it. 

THE COURT: Mr. Karr? 

(Previous question read.) 

MR. BENDER: Well, I object. 

THE COURT: Objection sustained. 

MR. RYAN: Thank you. 

THE COURT: Anything further? 

MR. RYAN: No, your Honor. 

THE COURT: You may step down. 


25 
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2 


(The witness was excused.) 



3 


THE COURT: Next witness. 



4 


MR. RYAN: Mr. Rizzi. 



5 

RICHARD 

J. RIZZI, called as a witness 



6 

in behalf of the Government, having been duly sworn 



7 

by the 

Clerk of the Court, testified as follows: 

1 


8 

DIRECT EXAMINATION 



9 

DY MR. RYAN: 



* 

10 

0 

Mr. Rizzi, tell us your occupation, sir. 



11 

A 

Divisional sales manager for Sears Roebuck. 



12 

0 

Where do you presently reside? 



13 

A 

6 King Arthur Court, East Sawtucket, Long 



14 

Island. 


1 


15 

0 

How long have you resided there? 

1 


16 

A 

August 1968. 



17 

0 

Did you have that house built? 

j 


18 

A 

Yes, sir. 

' 


19 

0 

When did you sign a contract to have the 



20 

house built? 




21 

A 

October 17, 1967. 



22 

0 

And with whon did you contract to have that 



23 

house built? 


| 


24 

A 

Story Book Homes. 



25 

0 

Did you order any extra construction to be 

1 

_ 




f 


4 
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done or any extras of any kind in connection with the 
construction of that house? 

A Yes. 

0 What extras did you order to be done? 

A We had an extra parcel of land, we had paintin. 

done versus wallpaper, we had double thick insulation throutfw 
out the house. 

0 When did you order these extras? 

A At the contract signing. 


the extras? 


And with whan did you discuss the ordering of 

With the builder. 

Who was that? 

Mr. Homberger. 

Was there any discussion about payment for 


the extras: yes or no? 


Not at that time? 

Hot at that time. 

All right. 

Did there cone a tine when you nade payment 


for extras? 


Yes, sir. 


25 


0 


When was that? 




A 
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In April of 1968. 


0 And how did it cctne about that you made a 

payment in April? 

A I received a letter from Mr. Ilomberqer's 

office outlining the extras and what was due, the amount that 


was due. 


And after receiving that letter, what did you 


A I had called liecause the amount of extras 

were $2,110 and I didn't have the entire amount, all I had 
was $1,500 and I said I would mail the $1,500 in right away 
and the balance to follow, and which he agreed to. 

0 Well, the total amount of extras was how much? 

A $2,110. 


evidence. 


I show you Government's Exhibit 64A, it is in 


Will you look at that, sir. 


It is a letter? 


Yes. 


Do you recognize the document? 


Yes, sir. 


What is it? 


It is a letter M r. Momberger sent to me. 


o 


Is that the first letter veil received? 
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A 

Right. 

3 

0 

All right. 

4 


What is the date of it? 

5 

A 

March 27, 1968. 

6 

0 

After receiving that letter, what did you do? 

7 

A 

I phoned hia office telling him again there 

8 

vas an error 

in the addition and I didn't have the entire 

9 

$2,110, that 

I would mi.il hin $1,500 and mail the balance 

10 

following, and — 

11 

0 

All right. 

12 


Did you thereafter nail $1,500 to Mr. Hornberg 

13 

A 

Yes, I did. 

14 

0 

How? 

15 

A 

I made a check payable to the corporation for 

16 

$1,500. 


17 

0 

Do you have the check with you? 

18 

A 

Yes, I do. 

19 

0 

May I have it? 

20 


(Document handed to Mr. Ryan.) 

21 


MR. RYAN: Will you please mark this document. 

22 


THE CLERK: Check dated April 1, 1968 and 

23 

attached advice, narked for identification aa 

24 

Govcmnent's Exhibit 125. 

25 


THE COURT: la it being offered? 
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MR. RYAN: Yes, sir. 

THE COURT: Any objection? 

MR. BENDER: No, no objection, your Honor. 

THE COURT: Let it be marked. 

THE CLERK: Government's Exhibit 125 previously 

marked for identification now marked in evidence. 

BY MR. RYAN: 

0 After you mailed this check for $1,500, what 

happened, if anything? 

A I received a phone call from Mr. Homberger 

kind of bawling me out for not following the instructions in 
the letter. 

0 What did he tell you to do, to the best of 

your recollection? 

A That he wanted a check made out to himself 

personally. 

0 Well, what else was discussed in that regard, 

if anything? We would like you to state to the best of your 
recollection everything that was said about that payment? 

A Well, I apologized and I told him to send the 

check back to me and I would send him a new one. 

0 Is there anything else that you earn recall 

that was within that conversation with Mr. Homberger? 


25 


A 


Well, he sounded like a little bit abusive 







1 
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Ri zzi-direct 


10 2 

and annoyed — 


3 

THE COURT: Strike that out. 


4 

c 

Just what was said, not how it was said. 


3 

A I don't recall exactly what was said. 


6 

0 So did you receive oack the $1500 check? 


7 

A Yes, I did. 


8 

0 All right. 


9 

Thereafter did you make any further — any 


10 

payment for extras? 


11 

A When I received — when I finished with the 


12 

conversation with Mr. Homberger I innediately stopped 


13 

payment on the check and I notified my lawyer, and he said 


14 

it was perfectly all right to make it out to him, so when I 


15 

received it back I went back and I made up the entire amount 


16 

for $2,110 to Mr. Homberger. 


17 

0 I show you Government's Exhibit 64, it is ie 


18 

evidence. 


19 

Do you recognize that document? 


20 

A Yes, I do. 


21 



22 

(Continued next page) 


23 



24 
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2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


Rizzi-direct 
0 What is it? 

A It is my check to Mr. Homberger for $2,110. 

0 I show you Government's Exhibit 64B. 

Do you recognize it? It is in evidence, do 
you recognize that document? 

A I do. 

0 What is it? 

A It is my letter of apology to Mr. Homberger 

for making a mistake on the check. 

0 Is it the covering letter that was sent with 

the check} is that it? 

A Yes, sir, right. 

0 All right. 

MR. BENDER: Is that letter in evidence? 

MR. RYAN: Yes, it is. 

MR. BENDER: I would ask that that be stricken 
your Honor, this is one of the letters that was market^ 
beforehand, we haven't had a chance to sit down 
because — 

THE COURt: May I see the letter you are 
objecting to? 

MR. BENDER: It's testimony would be — 

THE COURT: No, give me the check and the 


25 


letter that you objected to 
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2 

This one (indicating)? 


3 

MR. BENDER* Yes, your Honor. 


4 

THE COURT* Was this marked at Hit pra—trial? 

» 


5 

MR. RYAN* It was. 


6 

l 

MR. BENDER* Apparently, your Honor, yea. 


7 

THE CLERK * It was, your Honor. 


8 

THE COURT: Exhibit 64E is stricken. 


9 

MR. BENDER: Thank you. 


10 

THE COURT* Self-serving. 


11 

BY MR. RYAN* 


12 

0 I show you Exhibit 64C. 


13 

Would you look at that docianent, it is in 



evidence. 


14 

\ 

\ 


15 

Do you recognise it? 

i 

16 

A Yes, sir. 


17 

0 What is it? 


18 

A It is a letter to me thanking me for ary 


19 

letter of April 1st and enclosing my check for $2,110. 


20 

MR. RYAN* Now, at this time, your Honor, I 


21 

would like to show the jury these documents, and I 


22 

have no further questions. 


23 

THE COURT* Show Mr. Bene* 70 U are 


24 

showing the jury and see if there is any objection. 


25 

Do you agree that all of these exhibits are 



in evidence? 





A 82a 


Rizzi-direct 83 

MR. RYAN: They are. 

THE COURT: All right. Show them to the jury. 
Call out the exhibits that are being shown to the 
jury* please. 

TIIE CLERK: 64 in evidence, 64A in evidence, 
64C in evidence and 125 in evidence, four exhibits 
all told. 

THE COURT: Give them all to the foreman and 
have him pass each of the exhibits along, to juror 
No. 2 and so on, and then through the back to 
Juror No. 7. 

Any cross-examination, Mr. Bender? 

Ara you ready for cross-examination, 

Mr. Bender? 

MR. BENDER: Yes, your Honor, whenever you 
are ready, your Honor. I thought the jurors were 
just looking at the exhibits, I'm sorry. 

THE COURT: Oh, well, you can proceed. 

MR. BENDER: Oh, I'm sorry, your Honor. 
CROSS-EXAMINATION 
BY MR. BENDER: 

0 Mr. Rizzi, the extras about which you testi¬ 

fied which you had ordered, were they made a part of your 
contract when you agreed to buy the house? 









1 


A 83a 

Rizzi-cross 


84 


2 

A Yes, yes, they were. 


3 

0 They were all listed in the contract, were the: 

f 

4 

not? 


5 

A Yes, I believe so. 


6 

0 You then issued a check, did you not, at the 


7 

request of one of the corporations; do you recall that? 


8 

That is to pay, to pay the extras to Mr. Hornberqer. 


9 

A Yes, sir. 


10 

0 But that you say you issued a check to the 


11 

corporation? 


12 

I'm not sure I understand what you are talking 


13 

about. 


14 

0 Do you have a copy of your contract with you? 


15 

A Yes. 


16 

THE COURT: Is it marked as an exhibit? 


17 

MR. BENDER: Yes. 

* 


18 

THE COURT: Is the Rizzi contract marked as 


19 

an exhibit? 


20 

• 

MR. BENDER: No, I don't think so, your Honor. 


21 

THE COURT: Just mark it now, then . 


22 

MR. RENDER: Thank you very much. 


23 

May we just mark this for identification. 


24 

TOE CLERK: Contract marked as Government's 


25 

Exhibit 126 for identification. 





a 


Rizzi-cross 


MR. BENDER: That would be defendant's 


exhibit A. 


THE COOPT: Yea, Defendant's Exhibit A for 


identification. 


THE CLERK: So marked. 


(Contract marked as Defendant's Exhibit A 


for identification.) 


BY MR. BENDER: 


Now, this contract that you refer to, which 


is Defendant's Exhibit A for identification, was made — 
was to purchase a house from Story Book Manor; is that 


correct? 


A Yes, sir. 

0 I notice the check that you first showed us, 

the $1500 check, that was made out to Story Book Homes; was 


it not? 


Yes, sir, the letterhead, tho letterhead that 


I received asking for the payment was on Story Book Hemes, 
so I just copied it off the top. 

MR. BENDERS May I have those letters, 

Mr. Ryan? 

MR. RYAN: The jury has them. 

(The documents were then retrieved from the 

jury.) 


l 
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Rixzi-cross 


BY MR. BENDER: 


MR. RYAN: I have copies if you want thw. 


Now this check, which is Government's 


Exhibit 125, was your part payment on the extras which you 
had ordered aacording to the contract? 

A Right. 


0 And this letter. Exhibit 64, is a letter fr 

Story Book Manor, is it not, dated April 12, with the 
initials on the bottom of this letter "E.E.R.*, and asking 


you to enclose your check in the Mount of §2,100 for 
on the extras; is that correct? 


No, the letter I have is Story Book Rosies. 

May I show you this letter (indicating)? 

No, this is the letter I got (indicating). 

THE COURT* That is the letter you received? 
THE WITNESS: Yes, that is the first letter I 


got. 


THE COURT* Mark that as an exhibit. 

That will be a defendant's exhibit. 

THE CLERK* DEfendant's Exhibit B, so marked, 
dated March 27, 1968, for identification. 



BY MR. BENDER* 


Thi3 letter. Defendant's Exhibit B for iden¬ 


tification, is the original letter that you received? 


f 
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A Yea. 

0 And that letter is on the stationery of 

Story Book Homes, Inc.? 

A Yea, sir. 

0 And that asked you to forward a check to 

Mr. Homberger for the following orders you ordered in the 
a van of $2,110, roughly? 

A Yea. 

0 la that right? 

A Yes, sir. 

Q Actually it was $2,210, and this was an error; 

isn't that right? 

A Yea, sir. 

0 You then sent a check for $1,500, you said? 

A Yes, sir. 

0 Now did that came back marked "insufficient 

funds"? 

A No, sir, I had called the office because I 

did not have the entire $2,110 — 

0 I'm talking about this check. Exhibit 125. 

A Right, this check was in payment of this 

letter. 

0 But did you have insufficient funds? 

A Yes, to cover that check, I had enough. 
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That debit note is fro* the bank? 

Yes. 

Did you stop payment on the check? 

Yes, I did. 

Did you stop payment on the check after you 


had your conversation with Mr. Hombenjer? 


Yes, sir. 


0 And that waa when Mr. Homberg.r told you to 

iaeue your check for $2,110 to him per.cn.lly rather than to 
the corporacion? 


Yes, sir. 

Is that right? 
Yes, sir. 


IS f is 


(continued next page) 
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A 893 

Is there any way we are going to keep this 
straight? 

T 11 K COURT: The record will show that the origi¬ 
nal is C and the copy was previously marked 64-E. 

MR. BENDER: No further questions. 

MR. PYAN: May I have the contract please? 
(Document handed to counsel.) 

REDIRECT EXAMINATION 
BY MR. RYAN: 

Q You contracted to have this house built with 
story Book Manor shown in Defendant's Exhibit A? 

A Yes. 

0 Sir, you received a letter with respect to extras 

from Story Book Hones? 

A Ye3, sir. 

0 And thereafter you wrote out $1,500.00 to Story 

Book Hones? 

A Yes. 

* 

Is there any reason other than the fact that you 
received the letterhead from Story Book Homes that you wrote 
it out to the Homes Corporation? 

A Yes, I read the letter and it 3howed it was to be 
payed to Mr Hornberger. I didn't think it was right of my 

own opinion and T made it out to Story Book _ 

M'. RENDER: Objection. 
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witness's possession to be kept by you and you are 
responsible for them Mr. Bender. 

Would you please come forward. 

MR. RYAN: Mr Kmetz. 

STEPHEN j. KMETZ, JR., having been first 
duly sworn by the Clerk of the Court, testified as 
follows: 

THE CLERK: State your full name, please. 

THE WITNESS: Stephen J. Kmetz, Jr. 

DIRECT EXAMINATION 
BY MR. RYAN: 


12 


0 

Mr. Kmetz — 

13 


A 

Yes, sir. 

14 


Q 

Where is it that you reside presently? 

15 


A 

19 Galahad Lane, Wesconsett (phonetic). 

16 


Q 

How long have you lived in that house? 

17 


A 

Exactly seven years and one day counting today. 

18 


0 

Did you have that house built? 

I 

19 


A 

Yes. 

?0 


0 

Did you contract to have the house built? 

21 


A 

Yes. 

22 


Q 

With what corporation -- with whom did you con- 

23 

tract 

to 

have that house built? 

24 


A 

Well, at the time we stopped at the model house. 

25 

it was 

called Story Book Homes, it was Hornberger Enterprises 




I 
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Kmetz - direct 

outside front stoop, outlet outside back door, outside fixture 
; over two-car garage and vanity in one of the bathrooms. PC-7 
self-cleaning oven. There might have been some extras — 
other extras, but right now — let me see. The comer lot was 
an extra item plus extra thick insulation was an extra item 
and shingles was extra. The towel in the two bathrooms was 
extra. I think that's about it. 

Q All right. 

At the time you ordered the extras with Mr. 
hornberger, did you have any conversation with him about 
payment? Yes or no. 


Yes. 


What was the conversation that you had with him 


15 about payment? 


hat I was to make payments on all these extras 


17 before we go to closing. 


Now, there cane a tine when you closed 1 take it? 


Yes. 


Do you happen to have the date? 

June 22, 1967. 

closing, did you make any payment 


23 !| for these extras? 


Or. the iter s that cane to $2,200.00 I did. 
Okay. 



KmN& - direct 95 

Where did you make the payment? 

A In the model house on Nesconsett (phonetic) 

Highway, Story Book Hoams, in the office. 

Q To whom? 

A Mr. Homberger. 

Q What conversation took place when you made the 

payment? 

A Mr. Hornberger ran tip this tape on Ids adding 

jmachine which I requested — and thereupon I drew a check to 

his name. 

C Was there any conversation about drawing the cftec^ 
A NO. 

Q To his name? 

A No discussion. I asked him how he wanted it made 
and he said "Make it to me. " 

Q This is the slip that Mr. Homberger prepared for 

you? 

A Right. 

MR. RYAN: Mark it as the next exhibit, please. 

THE CLERK: Tape so marked Government's Exhibit 
126 for identification. 

MR. RYAN: I offer it into evidence. 

THE COURT: Any objection? 


MR. BENDER: I didn't see it 
(Document shown to counsel.) 
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Kmetz - direct 


96 


MR. BENDER: No objection. 

THE COURT: Let it be marked. 

THE CLERK: Government’s Exhibit 126 marked for 

identification now marked in evidence. 

(So marked.) 

Q I show you what has been marked as 38 in evidence) 
a check dated June 22, 1967. Would you look at that, do you 
recognize that check? 

A That’s my check. 

Q For how much? 

A $2,200. 00. 

Q And that’s in payment for the items that you have 
shown in Exhibit 126? 

A Right. 

Did you make any further payments for extras? 

A There was one more payment that I made after I 
moved into the house. I had a patio put in and that’s that 
walk from the side of the house to the patio. It wasn't done 
until after I moved in sometime in July. 

Q Did you make payment? 

A Yes, I gave it tc Mr. Hornberger. He was in my 
house on that date. 

Q Came to your house? 


A 


Yes. 
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What discussion was there before you made out the 


check? 


4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


A Well, he came with a tape measure to measure the 
actual footage of sidewalk laid down and he told me so much 
per square foot and at that time asked for the check which I 
probably wrote out in his name. 

Q Would you look at Exhibit 28 in evidence — look 
at the check and see if you recognize it. 

A It's my writing and it is my check. 

Q How much? 

A $450. 00. 

Q Payable to? 

A Elmer E. Hornberger. 

I told me to write me a little receipt which he 
did in his handwriting. 

MR. RYAN: Please mark this as the next exhibit, 

126-A. 

THE CLERK: Document so marked y Government’s 

Exhibit 126-X for identification. 

MR. RYAII: I offer it into evidence. 

(Document shown to counsel.) 

MR. BENDER: No objection. 

THE COP'IT: Let it he marked. 


25 


THE CLH r _K: 


Gov'ernr'ent' s Exhibit 126-A, previousl 













marked for identification7 now marked in evidence. 
MR. RYAN: No farther questions. 

(Continued on next page.) 



25 








A 98a 



1 


Kmetz —cross 98 

1 

HS : 88 

2 

CROSS-EXAMINATION 


4pm2 

3 

BY MR. BENDER: 

| 

• 

4 

0 

Mr. Kmets, , after you ordered the extras — 



5 

by the way 

, from whom did you order the extras? 



6 

A 

Mail, from Mr. Fornberger or one of his -- 



7 

I think it 

was Mr. Hornberger 



8 

0 

You dealt also with a salesman, did you not? 



9 

A 

I don't remember his name. 

I 

i 

10 

0 

But do you remember whether it was Mr. 

' 


11 

Homberger 

or a salesman with whom you discussed the 



12 

question of the extras? 



13 

A 

Some of these extras I discussed with Mr. 

1 


14 

Homberqer. 

It is 7 years, I just can't quite recollect. 

f 

j 


15 

Q 

It is quite possible that you did discuss - 



16 

A 

Possible. 



17 

0 

— and ordered your extras from the salesman? 

. 

j 


18 

A 

That's possible. 

1 


19 

Q 

After you did order the extras, you received 

' 


20 

a letter from Horn Enterprises Incorporated, did you not. 



21 

asking you 

to sign an acceptance for the various extras 

: 


22 

which were 

listed on that letter to you — 

J 


23 

A 

Yes. 



24 

0 

— is that rioht? 



25 

A 

Y«?8 . 

1 


\ 


I 







/ 
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2 

0 

Do you have the original letter there? 

3 

A 

I got letters here. Let's see. Here are 

4 

some. These 

are ey copies. 

5 


(Shown to counsel.) 

6 


HR. RENDER: May we nark this as one de- 

7 

* 1 

fondant'> exhibit. I 

& 


THE CLERK: Three copies of letters narke^ 1 

9 

defendant's exhibit D for identifioation. | 

10 


(So narked.) 


n 

0 

1! 

t 

These are copies you say of the originals 


12 

1 

that you received? 

i 

! 

13 

A 

1 

Yes — apparently so. I kept a copy. 

! 

14 

i q 

And there is one letter dated April 19th, 

! 

15 

1967? 


i 

16 

A 

And one April 12th — 


] 

17 

0 

The one April 12th, 1967 — 

18 

A 

April 12th, yes. 

19 

0 

— list the extras, does it not? 

1 

20 | 

A 

YEa. 

1 

21 

0 

And this does not ask you to pay for the 

22 

extras directly in any way shape or form? 9 


A 

TT does not, no. 1 

1 

24 

0 

The letter of aApril 18th, 1967 also indicates 


25 

additional extras; is that right? 






* 
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Kmetz 


-cross 


And that was the letter from Horn Enterprises 


Incorporated? 


A Wait a minute — Horn Enterprises, right. 

0 Do you recall whether that was signed also by 

Mr. Homberger or at least his name appeared? 

A His name appeared in typewritten — 

Q Then did you receive the third letter from 

horn Enterprises ashing you to sign and accept some 
additional extras;is that right? 

A Correct. 

0 Do you recall if you received any letter 

acknowledging receipt of the payment of the extras? 

A Apparently not, because in all my files I 

went through I couldn't come up with any acknowledgement. 

The only acknowledgement I got was when I put down $2,000 
when the frame of my house was done and then I got an 
acknowledgement after that. 

0 Did you get a receipt from Mr. Homberger when 

you gave him the $2,200? 

A A receipt — the only receipt I got was 

actually this (indlcatlno). 

0 You mean the tape which listed in his hand- 


25 


! ! 


writing amounts adding up to $2,200? 











4 


A 101 a 
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Kmetz “cross 

Yea. 

And then you got a receipt from hi*? 

"This is the only receipt. 

For the other — 

The $2,000, yea. 

Did you pay theaa noneya to hi* in the office 
of Horn Enterpriaea? 

A TWhich one do you refer to? 

0 The $2,200? 

A The $2,200? 

0 Yea. 

A That was done in hia office. 

0 Were any of the girls there when you gave hi* 

the <heck? 


A 

0 

A 

0 

A 

0 


A I don't recall, but — 

Q Did you ask for hi* apecifically? 

A He was there when I waa there. 

0 And you aaked for hi*? 

A I aaked for hi* because I dealt with hi* in 

the past. 

0 Did you pay any advances with regards to the 

main sales? 


A No. 


0 


Or any time after you entered into the 




1 

A 

5 Kmetr-cross 


2 

contract? 


3 

A No. 


4 

Q Who did you pay your money to at the time of 


5 

tha contract? 


6 

A At the contract Mr. Wolfsont^s office in 


7 

Smithtown. My lawyer took care of whatever. 


8 

0 Did you make any payments for these extras 


9 

or any other payments to any of the girls in the office 


>0 

of Mr. Bomberger's corporation? 


11 • 

A I Issued two checks in the name of Mr. 


12 

Bomberger. Both checks I gave to him. 


13 

MR. BFNDFF: Nothing further. 


14 

redirect EXAMINATION 


15 

BT MR. RYAN: 


i 

l 16 

Q With respect to the other checks you issued 


17 

arising out of this corporation, who were thay payable to? 


18 

A Bom Enterprises. 


19 

MR. RYAN: TYiank you. 


20 

TBF COORTs Anything further? 


21 

MR. RENDER: No. 


22 

TFF COURT: You may step down. 


23 

Call your next witness. 


24 

MR. BENDER: Could we put in his original 


25 

checks for Rom Enterprises? 

' 
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v netz 

Trr VITTlTSSr I don't mind. This 1 b the one. 

PFMnrP: Thank you hvery much. 

MR. P.YAN: Mo objection. 

TIT COMPT: Please mark it. 

MP. nFHDFP: May we offer these three letters 
into evidence at the same time? 

MP. RYAN: Mo oblection. 

The copies are in already. 

MP. RFNPFP: 7?iey are copies? 

MP. RYAN: 38-A, 38-B and 38-C. 

tit OOTPT : There is a lot of duplicate 
markino. 

MR. PFNPFP:" I have no“objection. 

Has the original of the checks been marked? 
MR. RYAN: Mo. 

TIT COURT: Once an exhibit has been marked, 

T would appreciate it if tbe other side not remark 
another copy. He have cot erouoh markings here as 
it is. 

T 1 F Cr.FPl : Check marked defendant's exhibits 
T ir evidence. 

TT roTtn.T: The letters, are they ir. evidence? 
TI r CT.r r P: At the pretrial. 

(Continued next page.) 
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A 10M 


1 W I L 

L I A 

H P* CA M PFFLL, having been first 

i 

2 

duly 

sworn by the Clerk of the Court, testified as 


3 

follows: 


4 


TFr CLF^X: Ftate your full natne. 


5 


Trr WTTNFRF: William P. Campbell, C-a-m-p-b-e- 

l- 

6 DIPFCT 

EXAMINATION 

i 

7 BY MR. 

RYAN 

r 

j 

8 

O 

Mr. Campbell, where do you reside? 


9 

A 

3 ring Arthur Court, Fast Sautucket, New 

1 

10 York. 




11 

0 

How long have you been there? 


12 

A 

7 years. 


13 

Q 

Did you have the house built? 


14 

A 

Yes . 


15 

0 

Did you contract to have it built? 


16 

A 

Yes. 


17 

0 

When did you contract to have it built? 


18 | 

A 

In April of 1*1*7. 


19 

0 

Do you have a copy o* the contract with you? 


20 

A 

Yes. 


21 

0 

May T have it, sir? 


22 

A 

Yes. 


23 


(Document handed to counsel .) 


24 


MR. RYAN: Would you kindly mark this three- 


25 

page 

• 

contract? 
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TFP CLERK: Government's exhibit 127 for 


identification. 

(So marked.) 


built? 


When did you contract tohave the house built? 
In April — April 4th, 1967. 

with whom did you contract to have the house 


with Story Book Fomes. 

How, did you order at any time any extra work 


11 to be constructed? 


Yes, we did. 


Pardon me? 


Yes. 


0 What extras did you order? 

A Well, we had an extra room built on the back 

of the house where T work out of the house. We had the 
room built, we had a pocket door put in from the entrance¬ 
way into the kitchen, extra wiring done, extra lighting 
fixtures, extra insulation and some other items. But 
generally the biq item was the extra room. 

0 Who did vou discuss the extras with? 

A With Mr. Pomberger, the builder. 

0 tersorally? 


25 


A 


Yes. 



w * 


1 

9 
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» 

| 

2 

0 

You ordered them; is that riaht? 


3 

A 

Yes, it is. 


4 

0 

Can yon tell us when with respect to the 


5 

contract which I helieve is dated April 4th — 


6 

A 

Yes. 


7 

0 

-- did von have the conversation with Mr. 


8 

Homherger about extras? 

i 

9 

A 

Oh, prior to April 4 th we talked about it. 


10 

> 

0 

Was there any discussion about payment for 


11 

extras at that tine? 

1 

12 

A 

Not about the payment, about the cost of the 


13 

extras. 



14 

Q 

Were you given an estimate of the costs? 


15 

A 

Yes. 


16 

0 

What figure did he give you? 

1 


17 

A 

1 

Well, each item by the lob — there was a cost. 

1 

I 

18 

For example. 

the extra room wa* 

I 

19 

o 

Fventuailv all of these extras were in- 


20 

stalled into 

your house; is that right? 


21 

A 

Fiaht. 


22 

0 

And there came a tine when you closed title? 

1 

23 

A 

Yes. 


24 

0 

What was the date of the closing? 


25 

A 

October 4th r 19 6 7. 



\ 
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0 retween April 4th, the time of the contract 

signing, and October 4th, the time of the closing, was there 
any communication concernino extras with anyone on behalf 
of Mr. FTomberger or »*r. Pornberger himself? f 

A Uell, Mr. Ilornherger sent us a statement as 

to the total cost of the extras and that the payment was 
due for the extras prior to tbe closing. 

O Okay. 

Let me show you government's exhibit 41-A 
and tell us if you recognize that? 

A Yes. 

C What is it? 

A This is the statement as to the amount of 


the moneys that we owed Mr. Fomberger for the extras. 

C After receiving that letter, what did you do? 

A Well, the first thing we did was to check to 

see vhether or not all the jobs had been done. We checked 
tbo house -- naturally wo were over at the house to see that 
the jobs that we contracted for were completed and we aaw 
that they were and we mad e ur > this pavment for Mr. 


Homherger. 


T show you government’s exhibit 41 in 


evidence. Would von look at it, sir? 


Yes. 















1 

11 
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2 



(Document shown to witness.) 



3 


0 

Do you reckon ire that check? 



4 


A 

Yes. 



5 


0 

Whatis it? 



6 


A 

'"hat's our c v eck to Mr. nombtraer. 



7 


0 

Pursuant to — 



8 


A 

For the extras dore on our house, right. 



9 


c 

t*iat' s the amount of the check? 


► 

10 


A 

$3,2f5. 



11 


0 

That was issued after you received 41-A, the 



12 

letter? 




13 


A 

Yes. 

i 

• 


14 



MR. RY7*N: I would like to offer the contract 



15 


into 

evidence. 



16 



THF COHPT: Any objection? 



17 



MR. FFNPFP: No objection. 



18 



•HT Court: Let it ho narked. 



19 



THF CLFRF: Government’s exhibit 127, previouslj 

f 


20 


marked for i denti f ication , now marked in evidence. 

I 



21 



(Fo narked.) 



22 



MR. RYAN: Mo further ouestlons. 



23 



'"IT COUR 1 ": Mr. n» n der? 

i 


24 



MR. PFNPFT^t Could I just see the contract. 

! 

i 


25 


your 

Honor? 

: 
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I nay just have one question. 

(Document shown to counsel.) 

CROSS-EXAMINATION 
RY MR. PENDER: 

0 Mr. Campbell, dirt i understand you corr e ctly 

to say that you entered into the contract with Story Book 
Homes, Incorporated? —■*> ■ 

A It may be Story Brook Manor. 

o The contract which is in evidence and which — 

dirt you mark this 127? 

THE CLERE: Correct. 

0 indicates that the contract la between 

Story Brook Manor? 

A Yes. 

0 Does that refresh your recollection as with 

what corporation you entered into the contract to buy the 
property — buy the house and have it built? 

A Well, I think there were — at times there 

mioht have been different names used for the corporation. 
This is Story Brook Manor. I am lookinq at the closing 
statement wMcb was prepared by an attorney. 

M R. PENPE 0 : Excuse me — go ahead. 

A (' ontiruing.) ire referred to it as Story 

PooW Homes. Thi*; is a contract which was Story Brook Manor. 
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no 

Camnbe! 1 -cross 

May we see the closino statement, please? 
Yes. 


(Document shown to course! .) 


MR. PFVPFP: Mav wo have it marked? 

Tt r r CLrpy : Po marked as defendant^ exhibit F 


for idertlfication. 


This closino statement was prepared by \our 


own lawyer, was it not? 


Yes. 


That’s Lee Fran'-el ? 


Yes, sir. 


MR. BENDFR : T will offer it into evidence. 
MR. RYAM: No objection. 

'fi’F CT.rRK: Defendant’s exhibit F, previously 
marked for identification, now marked in evidence. 
(Po marked.) 

0 Do you have the correspondence to which you 

referred, that vou sav th you received for the payment 


of the oftras? 


Yes, T dr. 


May we have that letter, nlease? 


Yes. 


(Document shovrn to counsel.) 

YP. rrMPrP: M av we have this marked? 


f 
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MF. RYAN: I think that is another duplication. 

MP. BENDER: Row about the letter? 

MR. RYAN: It's a duplication. 

MR. BENDER: May I see it? 

THE COURT: The jury My be excused for a 
flew moments. 

(Jury leaves the Courtroom.) 

TPE COURT: What purpose is served by fctro- 
ducing into evidence all these closing statements? 

It is just going to overwhelm the jury with a lot 
of figures that have absolutely notfag to do with 
this case. 

One percent origination fee for contract of 
sale, computation on taxes, fuel oil. Insurance 
premiums. What's the purpose of this? 

MR. BENDER: I do not disagree with your 
P-mor. I merely wanted to put it in in view of 
the fact that it supported the witness' testimony 
that he thought the house was built by Story Brook 
Homes, rather than Manor and merely wanted to show 
the confusion that existed. 

TT F COURT: What's the difference? 

MR. pyan: That's what I objected to, is the 
confusion. 



15 
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TIT COT7FT: There’s so many corporations. 

Ttiey get letterheads fron one corporation, a contract 
from another. 

Mr. Pizzi made it out to one corporation 
because the letterhead said one corporation and 
when he purchased it, another. 

This is an income tax fraud case. T will not 
permit everything that just happens to come into 
the Courtroom to he introduced into evidence. I 
think we have got so many documents now that I am 
concerned about the jury keepirg their eye on the 
issues. Every time a buyer comes in and a lawyer 
asks a Question, I aet a documert and into evidence 
it goes. 

You do not happen to have your marriage 
certificate with you? 

All right, you're lucky. If you had brought 
it, it would have gone. 

k’e will take a 5 minute recess and I am 
going to examine every document. If it is not 
material — even though the lawyers want it in - 
it will not go in. 

(Recess taken.) 


(Continued next page.) 
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(The following occurred in the presence of 
the jury.) 

THE COURT: Do the parties agree that that 
last document should be stricken? 

MR. BENDER: Both. 

THE COURT: Yes. 

MR. BENDER: Exhibit F and the original check, 

which is e. 

THE COURT: All right. 

MR. BENDER: I don't think we need it in, 

your Honor. I'll withdraw it. 

THE COURT: All right. 

MR. RYAN: No objection. 

MR. BENDER: Okay. 

CROSS-EXAMINATION 

BY MR. BENDER: 

Q Mr. Campbell, the contract which you signed, 

you and your wife, did it list the extras which you 



ordered? 



20 

I 

A 

Yes, it did. 


21 




22 

9 

And when you 

paid the money 


pay it? 



23 

A 

Where did we 

pay it? 

I! 

9 

Yes. 


25 






J 


2 
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At the Story Book Home Site, the office. 
Whom did you give it to? 

To Mr. Homberger. 


And that's the $2200 check? 


$3265.00? 


Right. 

MR. BENDER: No further questions. 

THE COURT: You may step down. 

THE WITNESS: Thank you. 


THE COURT: Next witness, 


(continued next page.) 


25 
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VICTORIA COLETTI , celled 

a witness herein, having been first duly sworn by 
the Clerk of the Coart , was examined and testified 
as follows: 

DIRECT EXAMINATION 

BY MR. RYAN: 

Q MR. RYAN: Yonr Honor, I don't know whether 

this is an appropriate tins to make a statement 
about the other hcsm owners Government mlias 
on. 

THE COURT: if you and Mr. Bender c« _ 

MR. BENDER: I didn't hear what Mr. Ryan 

said. 

THE COURT: If you can consult in the corner 

of the courtroom and agroe on scam thing, »s- n „ m 
make a statement. 

1^ there is an agreement, then it can come 
before the jury. 

^11 tight. I'd like the defendant to recite 
stipulation. Make certain that he understands 
what the defendant is conceding. 

Will you please — 

MR. BENDER: i think I would — with your 

Honor's permission, like to write something up that 
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8 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 
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Mr. Ryan can look at and give it to the jury at that 
tine. 

THE COURT: All right. 

MR. RYAN: Suppose we do that tomorrow. 

Is that all right? 

MR. BENDER: All right, your Honor? 

THE COURT: Fine. 

f 

DIRECT EXAMINATION 

i 

BY MR. RYAN: / 

0 Mrs. Coletti, will you tell us your occupation 

A I'm a housewife and parttime insurance agent. 

Q All right. 

Did you ever work for Elmer E. Hornberger? 

A Yes. 

Q When did you work for him? 

A Oh, May of '67. I started working for him. 

Q And in what capacity did you work for 

Mr. Hornberger? 

A I was his bookkeeper, girl Friday. 

Q Will you tell us please, what your function 

was as the bookkeeper, gal-Friday, for Mr. Hornberger? 

A Mostly accounts payable. I would pay 

contractors. 


25 


0 


Will you explain to us what you mean 
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when you say accounts payable? 

A I would sake out the checks to the contractors 

at the end of the week, you know, the bills that they 
submitted and I would make bank deposits for the corporations 

Q All right. 

A And keep the checkbooks. 

Q Now, with respect to the receipt of Monies for 

the corporations, would you.tell us what procedure you 
followed? 

A Well, I would receive contract Monies, 


building loans and the final balances on closings. 

Q All right. 

A Closing fees and so forth. 

9 Will you tell us what record you kept of 

corporate transactions? 

A You mean, of monies that I received? 

0 Yes. 

A I had a ledger book and I kept each job on 

there. Which showed the contract price and the building 
loans that were received against that job and at the end, 
you know, the closing, I would have closing fees and any 
balance due on — you know, from the Mortgage that the 
client got, the closing statement and they would balance out. 

THE COURT: Well, building loans weren't 


/ 




1 
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2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


Coletti - direct 
received fro® the purchasers, were they? The bank 
loans? 



THE WITNESS: Right. They are called building 

loans. 

THE COURT: As the buildings progressed in 

construction? 

THE WITNESS: In different stages, right. 

THE COURT: Banks would advance certain loans, 

isn't that right? 

THE WITNESS: Yes. 

THE COURT: All right. Go ahead. 

Q They would advance the monies to — 

A The corporation. 

Q All right. 

How many corporations were operated at the 
time you were the bookkeeper for Mr. Hornberger? 

A Five, if I remember correctly. 

Q All right. Tell us the names. 

A Story Book Homes, Horn Enterprise, Dotal Builders, 

Elpa Builders, Story Book Manor. 

Q All right. 

And this ledger book that you kept, did you 


25 


keep it for each corporation or wat it one book for all 
corporations? 








7 


A 
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119 


Q 

left Mr. 

A 


Mo. One book. 

Tell us, have you seen the book since you 
Homberger's employ? 

No . 


Q All right. 

Will you describe the book to us physically? 

A It looks like one of those, on the top. 

Q Have you ever seen these before? 

A Yes, just over there. 

THE COURT: One of those being a looseleaf*— 

THE WITNESS: Yes. 

THE COURT: — binder? 

THE WITNESS: That is right. 

It was that sise. A small book. 

MR. RYAN: These have not been marked. But I'd 
like to proceed, your Honor. 

THE COURT: Mark them. 

MR. RYAN: Mark them. 

THE CLERK: Looseleaf book with papers marked 
Government's Exhibit 128. 

Another one marked 129. 130, 131, 132 and 

133 for identification. 

(So marked.) 


BY MR. RYAN: 




1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 
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Q Let me show you 133. 

Tell me whether or not that's the book that you 

ketp? 


A 

Q 

book that 
A 
0 
A 
Q 
A 
Q 
A 


No. 

Let me show you 132. Tell me if that's the 
you kept? 

No. 

me show you 131, please. The same question. 

NO. 

I show you 129, the same question. 

No. 

No? You have to answer for the Reporter. 

No. I'm sorry. 


Q How about 128? Is that the book that you are 

referring to? 

A No. 

Q It physically looked like one of those books? 

A Yes. 

Q All right. 

Now, did you have one book for the five 

corporations? 

A Yes. 


Q The Court Reporter has to get your answer. 


25 


A 


I'm sorry 


Yes 
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121 


2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 


Q Was the book subdivided in any way? 

A Yes. 

If I remember correctly, I had it divided either 
in sections or by corporations. I'* not sure. 

Q All right. 

A Sections, buiIdling sections. 

Q All right. 

like to ask you how you kept this 
book, to record these corporate transactions per job. 

For, example, let's just take a house, ell right? 

With one of the corporations and tell us from there what 
information you would receive and how you would put it in 


14 

15 

16 

17 

18 


the book? 

A Okay. 

Client would go to contract. I would receive 
the contract with the down payment. I would — 

Q Who would give you the contract and the down 


19 

20 


payment? 

A 


21 


Q 


Mr. Homberger or Mr. Wolf son t or Mr. Fund. 
What was his capacity? 






I 



1 
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| 

2 

Make sure I knew the corporations. The type of house. The 


3 

contract price. And how much down payment and made sure 


4 

th®fc I receivedthe proper down payment. 


5 

Q All right. 


6 

But what entries would you make in the book? 


7 

A I would just put job number on the heading. 


8 

and then I'd put the type of house and the contract price 


9 

and then I would enter on one side the down payment received 


; io 

and the amount. 


ii 

That's it. 


12 

0 Okay. 


13 

What was the purpose for keeping this record? 


14 

A To sure I received all monies, down payments 

# 

15 

;>i.d that building loans. We had to keep a record of the 


16 

building loans that we received from the bank. 


17 

Q In connection with that job; is that right? 


1 

18 

A Yes, with that particular job. 


19 

Q All right. 


20 

So after the stage where a down payment was 


21 

made pursuant to a contract, what subsequent events woul. 


22 

take place? What Information would you receive and what 


23 

information would you enter in your ledger book? 


24 

A Right after contract? 


25 

Q Yes. During the stages of building a house. 
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A Nothing. Nothing until we were ready for 

a first building loan which meant the foundation, walla, 

I don't remember exactly how much. 

Q Then a bank would advance money towards that? 

A That is right. That is right. 

Q All right. 

And what would happen — woeld you just tell 
us up to the point of closing? 

A All right. 

w k'hat further information you would receive? 

A Just building loans. 

Q Building loans; is fiat right? 

A Yes. 

0 Explain to us — i know you explained once on 

building loans but that's money paid by whom? 

A When a client goes to a bank and receives 

a mortgage, gets approved for a mortgage, let's say it's 
a 520,000 mortgage, the bank allow, the builder a certain 
amount of that money to build the houae. And If. uaually -j 
Q Inatead of waiting for the cloaing? 

A That 1. right, if. uaually don. In atagea. 

THE COURT: How many payments? 

THE WITNESS: I believe it's seven. Seven. 

THE COURT: Seven payments. 
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1 
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2 

A 

I believe so. I am not sure. 



3 

Q 

And the checks from the bank are payable to whc 

if 


4 

A 

The corporation. 



5 

Q 

The down payments were payable to whom? 



6 

A 

The corporation. 



7 

Q 

Now, can you tell us how you kept this book 



8 

after you 

had allthe building loan entries? 



9 

A 

I would just hold on to It until we were 


► 

10 

ready for closing. Once we closed I would receive a 



11 

closing statement. 



12 

Q 

From whom? 



13 

A 

From either Mr. Homberger or Mr. Wolfs ton. 



14 

Q 

And what would you do with the information 



15 

in the closing statement with respect to your book? 



16 

A 

I would enter the closing fees into the — 



17 

into the ledger sheet and enter the monies received from 



18 

the client 

and they should balance out. j 



19 

Q 

all right. 



20 

A 

And difference of mortgages, too. 



21 

Q 

I'm sorry. Enter monies received. 



22 


What information were you given about monies 

* 


23 

received? 




24 

A 

I would receive the checks. 



25 

Q 

The checks payable — paid by the buyer? 






1 
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- 

2 

A 

l 

Paid Ly the buyer. 


1 

3 

Q 

To whom? 


4 

A 

If there was a difference, to the corporation. 

5 

Q 

All right. 


6 

A 

The balance due on contract. 


7 

Q 

All right. 


8 


What would you do with the information on 

those 

9 

checks? 



10 

A 

I'd enter into the ledger sheet and the me 

mies 

| 

11 

I received 

and the closing statement plus the contract price 

’.2 

always equalled out. 


13 

Q 

All right. 


14 

i 

15 


Under this procedure, — withdrawn. Are 

you 

familiar with the term "extras"? 


16 

A 

Yes. 


17 

Q 

In the building industry? 


18 jj 

A 

Yes. 


i9 i 

0 

'/hat is your understanding of that term? 


20 

21 

A 

Anything extra other than the contract. 


Q 

V7ere you given any information concerning 


22 1 

I 

extras? 



23 1 

A 

Mo. 


24 j| 

r> 

For your ledger book? 


25 |j 

y> 

Mo. 




Tlir C0Ut7T: Isn't it true that a certain house, 
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a certain model, had a price? 


TUT- WITNESS: That is right. 

THE COURT: And that Wtis called the basic 

price, right? 

THE WITNESS: The contract price, right. 

THE COURT: Now, if a purchaser wanted some¬ 

thing in addition to the basic house, that would 
be an extra? 

THE WITNESS: Right. 


BY MR. RYAN: 


THE COURT: All right. 


So now I’d like to direct your attention to 


the procedures you followed for the deposit of monies in th 
corporate bank accounts. 

First of all, did each corporation have its 
own bank account? 

A Yes. 

Q Or how was that set up? 

A Yes. 

Each had its own checkbook. 

Q All right. 

Can you tell us the procedure you followed 
for recording the deposit of monies into the corporate bank 
accounts and any entries you made in connection therewith? 


25 






1 


15 
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127 


well, if it was on our closing, I would take 
the monies end put it in the ledger .beet, to belenc. out. 
Then I would make a deposit slip and in the check, stub or 

the receipt from the bank, I would put the breakdown of 
that deposit. 

3 Have you seen that check — any check .tub. 

since you !eft Mr. ilornberger 1 . employ? 

A HO. 

Q All right. 

I want you to explain to us .lowly and „ 

clearly as you can, how the deposits were handled? 

Vou mentioned bank deposit slip, tusk receipt 
clip, check stubs. Tell us what would happen? 

The checks would come in. I would make out 
a deposit slip for the proper corporation that the check wa. 
made out to. I would fill out the depo.lt slip and either 
myself, if i had time, would take it down to the bank or 
Mr. Hornberger or someone that was going to the bank would 
take it, deposit the money and come back with a receipt. 

!ow, the receipt would then be attached to the 
check stub and it would be broken down per job, if it wa, 

one- more than one job. More than one check, I should say. 
on there. 

° All right. At any cine under this procedure 



V 


) 



| 

1 
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u. 

2 

did 

you receive any monies that you may recall 

for extra* t 

3 


A Vot that I can recall, no. 


4 


(continued next page.) 
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1 

6 



| 

7 
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8 




9 




► 10 



- 

11 




12 



1 

13 




14 




! 15 


. \ 


15 




17. 



- 

18 



• 

19 




20 




21 




22 


- 


23 




24 
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What was tha most accurate record under 


procedures for recording and identifying a deposit of 


money into the corporation's accounts? 


MR. DECIDER i I object. 


THE QOTtrti objection sustained, it call* 


for a conclusion. 


THE WITNESS* Do I answer? 


MR. RYANt Mo. 


Mow, did Mr. Hornberger have an 


-ant, that is when you were employed by him? 


Yes, sir. 


Q What is his name? 


Mr. CanalA , Thomas. 


0 Canale, C-A-N-A-L-E? Thames Canale? 


Yea. 


All right. 


Were there occasions when you worked for Mr. Romhergei 


where Mr. Canale would request information? 


Yes. 


How often would they occur, and what Information 


would he request, an* what information would you give 


Mr. Canale, tell us. 


Approximately maybe every four or five months. 


when he took the hook from the office — 


MR. bender* I am sorry, I didn't hear the 


I 


* 

m 

i 



f" \ i. 



2 

1 


A 130 a 

Colletti-direct 129 


S' 

2 

answer. 



3 

• 

THE COURT: Will you, Mr. Karr, will you repeat 



4 

the question and answer? 



5 


(The Reporter did as requested.) 



6 


MR. BENDER: Thank you. 

1 

| 


7 


THE COURT* Try to speak a little louder. 



8 


THE WITNESS: Okay. 

| 

1 


9 

BY MR. RYAN: 



’ 10 

Q 

What books would he request under this procedure' 



11 

A 

The check books. 



12 

Q 

Any other records that you can recall? 



13 

A 

No. 



14 

Q 

Was there any discussior with Mr. Canale in this 



15 

procedure# 

about the receipt of the monies for extras? 



16 

A 

Nothing. 



17 

Q 

That you can recall? 



18 

A 

Not that I can recall# no. 



19 

Q 

Did you open the mail in the morning as it 



20 

arrived in 

Mr. Hornberger*s office? 



21 

A 

No. 

1 


22 

Q 

Who did? 

1 


23 

A 

Mr. Hornberger. 



24 

Q 

During your period as the bookkeeper# did you 



25 

ever receive any monies from Mr. Hornberger for deposit into 
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the corporate accounts? 


Yes. 


0 Can you tell us, to the best of your reoollectio 
what Mr. Hornberger told you on the first occasion? 

A I don't recall the first occasion at all* 

0 Did you make any entrieaon the deposit receipt 
under the procedure you had testified to concerning these 
monies that Mr. Hornberger deposited in the corpo ra te account 
A Yes. 

0 Where did you make those entries? 

A In the check stub or receipt. 

What entries did you make when you received the a 
monies fron Mr. Hornberger? 

A "KKH advance," or "HEH". 

Q And upon what inforrnation-did you Tasks that entrp 

A I don't understand. 

0 How did it come about that you either wrote "FIB 
advance," or "KEH"? 

A I was told to do that. 

0 By whom? 

A By Mr. Hornberger. 

Q Was anything discussed about extras when he gave 

you these nonies? 


25 


A 


4 


1 
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I 

I 


n 

Q ’ tel th«r« any discussion as to what ‘advance- 



•eant b«twa«n yourself and Mr. Homberger whan you made tha 


wm 

•ntry on tha chack stub concerning thosa deposits? 


; Vj< 5 

* 1 Ain't raally recall any discussion about it. 


n 

Q Wo recollection at all? 


H 7 

j A i an going back a few years, not raally, no. 


B 

Q All right. 


■ 

Can you tall us fro* your own recollection — withdrawi 

i* 

io 

riK 

You hawe not looked at any records concerning tha 


n 

deposits into — withdrawn. 


■wi 12 

Are you able to tall us fro* your own recollection 



about how *uch *onay Mr. Hornberger had given you for deposit 


Aw 14 

into the corporate accounts? 


^2® 15 

Hk« BENDER* EXUU8# a# 9 


#| ’6 

You *ean with regard to all building or with 


r/5 17 

regard to personal checks? 


Is 18 j 

THE COURT* Repeat the question, please. 


S 19 

(The Reporter repeated the question). 


20 

THE COURT* Can you answer that question? 


wl 21 

THE MITHRAS* Wo. 


mm 22 

»■ 

THE COURT* Can you approximate the a*ount? 



VHb WITNESS* Wo* 


|I|g 24 

THE COURT* You have no idea? 


§11 25 

THE WITNESS* No, I don't know, I have no idea. 


■HHHHMHi 
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you know, nonev just came in and out, every week 
deoosita were made. 

™ cOTTTtT-s All right, go ahead. 

That is not the question, the question is — 
would vou repeat the question, Mr. Karr? 

(The Reporter repeated the question.) 

THF ConpTx These are only deposits of aonVy 
that Mr. Hornherger gave you, not other monies? 

TTTR wiTrcss: Oh, oh, you mean personal? 

’!R. RYAN: Yes. 

'TTT COURT: That is right. 

A No, I couldnt • I couldn't, no way. 

o Can you tell us how it came about that Mr. Boi 


berger gave vou his personal monies for deposit into the 
corporate accounts: Yes or no? 

A Ye3. 

I 

0 Will vou tell us? 

A We would run short at the end of the weak, and 
bills had to be paid. 

Ml right. Well, just tell us, givs us a littla 
expand on that a little more, so we can clearly understand, 

' every Pridav or "hursday evening, I would give 

Mr. Hornberg an account o* the bills that we had to pay, what 

was outstanding, vou know, to the contractors, or rotes. 




f 
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'* ** at ***r had to be paid, and an account of the 
chack balances, it was in tha checkbook, what — 

Q m '* t '* otlld “T with regard to bills due, and 
tha balance of tha accounts? 

A Yea, needa 

0 Pardon ns? 

A We need 

Q Ibmx these funds — Mr. Homberger, Mr. Homberg* 

ytcmld ** ±tm • ch *= k oot and it would be deposited into a 
corporate account t correct? 

A Yes. 


that 


had 


Q How did you determine which corporate account 
put into? 

| 

A The one that was overdrawn, usually, or going to be. 
0 All right. 

And with respect to those, the deposits, and where you 
an entry into the check stub, they were the "advance*"? 

A Yes. 

Q Wow, I would like to direct your attention to thsj 

you followed for payables on jobs. 

Do you understand idiat I mean? 

A Yes. 

0 Will you explain what you understand by "payableaf? 

A Bills that had to be paid. 










act 


0 All riqht. 

Did you pay all the bills or — withdrawn. 

Karo you responsible for the payment of all bills by 


these corporations? 


A Yes, I would say so. 

0 You mentioned that you were familiar with the 


term "extras"? 


Yes. 


0 Correct? 


Yes. 


Q Were you familiar with the payments for extra 

work done while you wwre there? 

A Payments to who? 

0 To contractors. 

A I paid all bills. 

Q What. I mean is, there has been testimony in this 
case that there were extras, such as additional insolation am 
things of that nature* Are you familiar wlth~-tha£fe* 


Q Okay. Who paid for that insulation, for example 
A It went through me. 

0 Who would the check be drawn on, on what account! 

A Well, if it was at all possible, it would be drat 

on the account that the house was built under. 
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Pursuant to the contract? 

Right. 

Wall, whan you say — 

It's possibla. 

Whan you say •its possibla*, shat do you nun? 


Whan tha funds varan't available, than I would 


drew it out of another account. 


Can you tall us whether all the extras, based 


that you followed, ware paid by tha corpora¬ 


tion*# Hr, Hornberger's corporations? 


A Tea. 


Md you have anything to do with his personal 


bank accounts? 


Q Too were not familiar with deposits into his 
personal bank accounts, or anything that happened in his 
Personal bank accounts? 

A No, no, 

THE COURT* Whan a subcontractor, ^ r ' T> •▼anpl*, 
you taka the insulation subcontractor — 

TOE WITNESS* Tea, 

THE COURT* (Continuing) Had a contract for the 


25 


houses, did you know what tha price of insulation for 
tha basic house was? 
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THE WITNESS* Yea. 

Q And when he billed, did he show you the he etc 
price, end then ahem how euch the extra wee? 

THE witness* That la right. 

THE court* You paid the entire bill tram a 
corporate account? 

the witness* Yea. 

the COURT* And it Ml baaed on both the baalc 
and the extra, the total? 

THE WITNESS* The total, the total, right. 

THE COURT* Go ahead. 

MR. ryan* Thank you, air. 

I have no further queationa. 

A 

the court* Mr. Bender? 

MR. BENDER* Tea, your Honor. 

(Continued on next page.) 
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1 


Coletti-cross 

BXtja 

2 

CROSS EXAMINATION 

T6pnR2 

3 

BY MR. BENDERS 


4 

Q 

Mies Coletti, at the tine that you worked for 


5 

Mr. Hornbergar, were you employed by any one particular 


6 

oorporationi 

do you recall? 


7 

A 

I believe Horn Enterprises was it. 


8 

Q 

You were paid —— 


9 

A 

Through Horn Enterprises. 

> 

10 

Q 

You ware paid by Horn Enterprises? 


11 

A 

Yes. 


12 

0 

And were the other corporations located in the 


13 

in# office where you were? 


14 

A 

Oh, yes. 


15 

Q 

Where you did your work? 


16 

A 

I think so, yes. 


17 

0 

And during that tine that you worked there, and 


18 

by the way. 

did you tell us when you left? 


19 

A 

No. 


20 

0 

Do you renumber when? 


21 

A 

I left, cane back, left, and I don't remember 


22 

the exact dates. 


23 

Q 

You started you say — 


24 

A 

May, I remember when I started. 


25 

Q 

May of 1967? 
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A Right, until either August — August or May of 

*71 or *72, Z*n not surs. 

Q So roughly a llttls over four yuars? 

A Pour yuars roughly. 

Q wars you raally sntltlud as a bookkeeper? 

A Chlaf bottls washer, too, Z guass, Z don't — 

Q Z can't hear,you, will you keep your solos op. 

A Z was titled bookkeeper. 

Q And whose pleas did you taker do you know? 

A Tee, Sophia Pace. 

0 Sophie Pace? 

A Tes. 

Q And did she give you any Instructions as to 

how to handle the books? 

A Wary little. 

Q Did you receive any instruction* — withdrawn. 

Actually you did not handle any of th* oorporate! 
books, did you? 

A Wo, none. 

0 These books which Mr. Ryan showed you, the 

exhibits, 128 for Identification to 133 for Identification, 
had you ever seen these books before? 

A Yes. 


25 


Q 


Do you know what they are? 
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1 



Colatti-croas/Bandar 


3 

2 


A 

wr« Nr. Canal*'* accounting books. 



3 


Q 

Th«y art Mr. Canale 9 s accounting books? 



4 


A 

| 

Y«s, y*s. 



5 


Q 

Or ar* th*a* th* books of th* corporations? 



6 


A 

T*S. 

i 


7 


0 

*•11 now, which ar* th*y? 



8 


A 

*•11# I would say th*y ar* th* books of th* 



9 

corporation* that Nr. Canal* had. 


► 

10 


Q 

Did you «rr*r nak* or post any *ntrl«* into 



11 

thos* 

books? 




12 


A 

Hot that I can r*call, no. 



13 


Q 

Now, would you look and sa* on th* outsid* of 



14 

•ach < 

mm of 

thos* l*dg*rs wh*th*r th*y partain to a particular 



15 

corporation? 



16 


A 

t 

: 



17 


Q 

Do th*y? 



18 


A 

T*s, thay do. 



19 


Q 

Do thay r*far to th* fiv* corporations about 



20 

which 

Too haw* tastiflad? 



21 


A 

T*s. 



22 


Q 

And do you haw* an ld*a what thos* books ar* 



23 

callad? 




24 


A 

No. 



25 


Q 

*•11, w* know thay ar* l*dg*rs? 
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A 

Q 

prenlses? 


tm. 

How, did you 


••• those books kept la 


A No. 

0 Who and In whose posssssion 

and records during ths psrlod of »>— whan yon 

A Mr. Canals. 

0 Mr. Canals? 

A I think so, yes. 

0 Wars any of thoss books ever In Story Book 

or Manor, Inc., or Elpa Bulldars, or Horn Enterprise? 

A We kept books, bat it was later years. 

Q I a* talking about 1967 and 196S? 

A No, no, not at all. 

Q You never saw thoss books? 

A Ho# I naan I saw than, bat they weren't in 

office, they were in Mr. Canale's office. 


Q 

A 

Q 

A 

0 

A 

O 


Mr. Canale always had possession of than? 
1 would say so, yes. 

you know who wrote up these books? 

I think so. 

Who? 

Trudy. 

Who is Trudy? 
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1 


Colettl-cross/Bender 

2 

A 

Mr. Canale's girl. 

3 

Q 

What is her full name? 

4 

A 

I don't know her last name, I just know her as 

5 

Trudy. 


6 

0 

How do you know that? 

7 

A 

Because she used to work for Mr. Canale and if 

8 

she had any questions on any of the breakdowns, she would call 

9 

me. 


10 

0 

If she had any question on any of the breakdowns 

11 

she would 

call you? 

12 

A 

That is right. 

13 

Q 

On any of the breakdowns of what? 

14 

A 

In the checkbooks. 

15 

Q 

Well, when you received checks — 

16 

A 

Yes. 

17 

Q 

And made deposits, and when I say "you,* I mean 

18 

you or anyone else ~ 

19 

A 

Tes, I understand. 

20 

Q 

You told us that you listed the source of that 

21 

deposit. 


22 

A 

Bight, that is right. 

23 

Q 

And you listed it on the back of the checkbook 


stub of that particular corporation in to whose bank account 


25 


you mad* or there was a deposit? 
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0 Now, suppose the check was two thousand dollar 

A Yes. 

0 (continuing) — deposited in Story Book 

Hones, what would you list on the back of the checkbook stub? 

A Two thousand dollars and wherever the two 

thousand dollars cane from. 

0 Would you list the job nunber? 

A If it was a job msaber, it would be a job umber 

Q Yes. 

Now, would you tell the Court and Jury when 1 
mention job nunber what you nean by that? 


A Each development or each area, each section had 

a job number, each house had a job msaber for identification 
and that is it. 

Q You mean each particular house that was built? 

A Yes. 

Q For a customer or buyer? 

A Riqht. 

0 Was identified by a job nunber? 


0 Now, when that two thousand dollars r in, 

presisaably it was paid in, and I am using two thousand dollars 
as ai. illustration — 

A Right. 












1 
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Coletti-cross/Bender 

\ 

B 2 

have tha contract price? 


3 

A 

I don't think so. 


4 

0 

Wall, could they list tha different jobs 

in 

5 

thasa books? 



6 

A 

I don't know. 


7 

Q 

Do you know whether these books contained 

each 

8 

job nesaber? 



9 

A 

I don't know. 


10 

Q 

Do you know whether or not Mr. Canale and 


11 

Miss Pa tamo 

listed the price of houses and how much noi 

nay was 

12 

receirad on advances for thasa hoasas? 


13 

A 

I wouldn't know that. 


14 

Q 

Well now, under what cIrenestances wjJuld they 

15 

question you 

about seme items? 


16 

A 

If I didn't put the job mmber down, my own 

17 

i mistake. 


l 

'» 

0 

And would you hare — in other words, you 

would 

I 

19 

not put the job number down on tha back of tha checkbook stab? 

20 

A 

That is right. 


21 

0 

So they would know from whoa the check caa 

as? 

22 

A 

That is right. 


23 

Q 

What did they do in a situation like that! 

, when 

24 

they found an 

unidentified deposit which you had listed 

on the 

25 

back of tha checkbook stubs do you know what they did? 
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A Ym. 

0 Nhat did they do with it? 

A They called mm. 

Q Did they always coll you? 

A No. 

0 Do yon know anathlng called an expenae account? 

A 1 do now. 

Q Too do now? 

A Tea. 

Q Too didn't know before? 

A No. 

0 You didn't know what an expenae account waa 

during 1967 and 1968? 

A NO. 

Q Did you know that Nr. Canale or Miee Pa tamo, if 

they had a depoalt which waa not sufficiently identified for 
allocate it to the proper iob number or account, did 
you know they would put it in a column called an expenae 
ooltam? 

A No, I did not know that. 

Q You did not know that? 

A NO. 

Q Now, did you ewer show Mr. Canale and Misa 


25 


Paterao thla other book about which Mr. Ryan haa questioned you 
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A I nay have showed It to Mr. Canala # not — I 

have never net Miss Paterno. 


Q 

A 

Q 

A 

0 


You never did? 

No# face-to-face, no. 

You nay have shown It to Mr. Canale? 

Yes. 

Well, did Mr. Canale say, I an keepin? the 
kind of record that you say you are keeping? 

A No. 

0 As I understand it, you said that you kept a 

r *°° r ^ of each job number? 

A Yes. 

Q And the contract price? 

A Yes. 

Q Did you keep the nan of the purchaser, the 

of the purchaser? 

A I don't recall, I don't think so. 


(continued on next page) 
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Q And you also kept a record of all the money 

that came in? Is that correct? 

A Tes. 

0 So that you kept a record on this so-called 

ledger? 

A Tes. 

Q Too also put a record of the source of the 

monies on the back of the checkbook stub? 

A That's right. 

Q And you don't know if Mr. Canale also kept a 

record of all jobs in process, all jobs completed? 

A I would say he probably did. 

THE COURT: Do you know? 

THE WITNESS: I don't know. 

THE COURT: Strike it out. 

Q Did you have anything to do with the preparation 

of any of the corporate income tax returns for 1967 and 1968? 

% 

A Hot that I know of. 

Q How, Miss Coletti, you mentioned personal check^ 

given to you by Mr. Horaberger. 

A Yes. 

Q I take it that was done from time to time 


during 1967 and 1968? 
A Yes. 









A i<»9a 

Coletti - cross 


1968. 


Is that right? 


We are only interested in the years 1967 


Yes. 

Could you tell us to the best of your reoolleo- 


tion whether you were present working for Mr. H^rnbergeT 


that revenue agent — Jeremiah — cane in and made an audit 
of these corporate returns for 1967 and 19687 
A The name is very familiar to me. 

0 Do you remember some Government agent costing in 

A I remember the name Jeremiah. > 

Q Would you remember sometime in 1969 or 19707 

A I can't pinpoint the date, but I do nnndi■■ tin 


You had job files in the office, did you not? 


Yes' 


And what did you have? 

You are talking about the contracts? 

Regular job files. ' 

All the papers pertaining to the building of 


house, building permits — 


Did you have the contract? 


25 


A 


Yes. 


I 

t 

I 


’ 





* 


A 

don't know. 

Q 

A 

0 

in the office 
A 
Q 
A 

Q 
A 

0 
A 

Q 

extras? 

A 
Q 

A 

Q 


A 151 a iso 

Coletti - cross 

Right. 

If they kept a general correspondence file, I 
They nay have. 

Too are familiar with that policy, were yoo no 
I think so. 

In your ties, who were the girls that worked 
for the various corporations? 

Charlotte Waugh. 

W-a-o-g-h? 

Tea. 

Jean Bows—n 
Did she earry? 

Tea, I believe she did earry. 

Constance Buff and Rita Ferrin. 

I don't know anything after 'ft. 

I aa jost talking about between '€7 '6t. 

I do not know the other girls. 

There was a girl substitute that took care of 

Tes. 

Who was that? 


A 


Just from girl to girl. 

Did Charlotte Waugh do it? 

*ss. 



1 
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2 

3 

4 

5 

6 

7 

8 
• 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


0 Did Rita Parr in 7 

A Yes. 


0 Whan we say sha was the "extra girl", would you 

tall us what wa aaan by that? 

A They would handle the complaints — any problems 

th ^ t ***7 had with the easterner. They would deal with than. 
Any correspondence want through then, any additions on the 
it 


Q Did they collect the noney for the extras? 

A X ha Here so. 

Q On occasion? 

A Tee. 

0 And with respect to the correspondence, did they 

send out letter requesting ag reemen ts on extras ordered? 

A Yes, X be11ere so. 

Q Do you recall whether they actually sent out 

letters requesting extras to be paid to Mr. Homberger 
personally? 

A Tee. 

Q Was that a part of the policy? 

A Yes, X be Here so. 

Q In 1967 and 1968? 

A X think so. 

Q And that policy r as far as you know, was the 

JU 
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2 

result of instructions fro® Mr. Hombsrgsr to the girls in 


3 

the office? 



4 

A 

Right. 


5 

Q 

There was no secret around the office that ' 

/ 

6 

extras that 

were ordered were to be paid to Mr. Homberger? 


7 

A 

Not that I know of. 


8 

Q 

Is that right? 


9 

A 

Tea. 


10 

Q 

There were mistakes —matins and they ware 


11 

paid to the 

corporation; is that right? 


12 

A 

I think so. 


13 

0 

And on occasions like that, did Mr/ Homberger 


14 

create a fuss? t 


15 

A 

I don't know. 


16 | 

Q 

Do you know whether he asked that the 


17 , 

be made payable to hi* and not to the corporation_I - n 


18 

for extras? 



19 

A 

He could have. I wasn't present. 


20 

Q 

Did you yourself ever receive any money for 


21 

extras? 

r » 


22 

A 

I nay have. I don't recall. 


23 ! 

Q 

Now, when letters were sent out by the girls lit 


24 1 

the office. 

3id they sign Mr. Homberger's naxm to those 

\ 

1 

25 | 

A 

corporate letters? 






* V 

jj 




■ 
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1 


Coletti - cross 


2 

A 

I believe so. 

j 


3 

Q 

They had the authority to do so? 


4 

A 

Too. 



5 

Q 

** r# these letters which requested these extrai 

1 

■ 


6 

to bo paid 

and paid to Mr. Homberger? 



7 

A 

ns. 



8 

Q 

Whore were these copies kept was one put in 



9 

tho job fllo? 



10 

A 

1 believe so. 

I 


11 

0 

So, one uopy was put in each job file? 



12 

A 

I think so. 

I 


13 

Q 

Was there also any other files in which copies 

1 


14 

were kept? 




15 

A 

I really don't know. 


a 

16 

Q 

Do you know whether Mr. Homberger also got an 



17 

oztra copy? 

< . 

| 



18 

A 

I don't know that either. 



19 


MR. BENDER t Excuse me a minute, your Honor. 

; 


20 


(Pause. ) 



21 

Q 

Jo*t to get back to the checks that you re- 



22 

caived from 

Hr. Homberger, out of his personal accounts — 

l 



23 

A 




24 

Q 

-- do I understand your testimony to be that 


25 

thmarm may have boon times — when he gave you a check out of 

• 

1 




1 

J 
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ons of the bank accounts — that you would 


the source on the back of the check stub of the 


corporation to which the deposit was made? 


I'd say 99% of the time. 


Ninety-nine percent of the time? 


(Nods head.) 


Tou'd either put SBH or 


checks? 


Yes. 


But you are not sure of which? 


your recollection would you say that the 


majority of the times,you put one form or another? 


Yes. 


Which one? 


Fifty - fifty. I don't know. 


In other words # you might have put efh or mtn 


Advance? 


Whenever you put EEH Advance, it singly 


to you that you were getting 


money from Homberger? 


Yes. 


That he was advancing it? 


Right. 
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Q Too told us you didn't know whether these 

■onl.es chat he was giving you represented extras received or 

what it was? 

A No. 

Q You didn*t possibly know that? 

A No. 

Q That was a Batter that concerned Mr. Canale? 

A That's right. 

THE COURT: The aaount of money advanced was 
■ore or les? fixed by you? You told how such you 
wanted? 

A That's true. 

Q You told him how much money you ne 3ed for each 

corporation, was that right? 

A Yes. 

0 And he turned the money over to you —- gave you 

the swney? 

A Yes. 

Q But in the fora he gave you the money r you 

didn't know whether he was giving you money which represented 
payments of extras or what it was for? 

A That's right. 

Q It was just money coming from him? 

A That's right. 



A 157 a 156 

Colettl - cross 

Hour. I show you 60 in evidence. That's s copy 


of a letter that has been marked into evident, Miss Colettl? 


whether you 


Yes. 


Does that refresh your recollection as to 


rer acknowledged receipt of payment for 
I don't see any that I acknowledge. 

I didn't say that you did. 


0 *ut 5 'ou said you didn't hare any recollection. 
A I don't. 

Q You said it was possible? 

A Tes. 

Q Looking at that letter, does that indicate that 

you signed or rather issued a letter acknowledging receipt 
of extras? 

A Yes. 

Q For what corporation? 


Picture Book Hones* Story Book Manor. 
Involving what bu/er? 

Mr. Hintenberg (phonetic) 

And you signed it? 

Colettl. 

For the corporation? 

Yes. 





t 
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Z show foa 50_A in evidence. This is anothsr 


oopy of • ltttsr to ths 


buyer dated March 23rd, 1968. 


t yped that? 


This has the initial KKHtCH. Do you know who 


Connie Buff. 


Do you know who signed Mr. Bornbergar's 
Connie did. 


(Continued on 


p*g«.) 
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0 

A 

0 

A 


0 Was there any reason you didn’t sign Mr. 

Homherger * a name to this letter of June 25th, 1968? 

A Yes. 

If you remember? 

I know why I didn’t. 

Why? 

Oh, because In a case where I received any 
moneys other than to the corporation, I signed personally 

so that they would know that I received the money 
aonally. 

Q So somebody should know that youdldn’t pot tit 

Into your pocket? 

A That's right. 

« 

Q Now, do you know during the tines that y>« 

worked there that extras were actuallypald to the corpora¬ 
tion? 


A 

0 

A 


Mot that I can recall. 
No? 

No. 


0 When you received a contract, which reflected 

an additional pavment for extras, did you enter into the 
job file a listing of the extras? 

A No, I didn't. 

° Where was the record kept as you said — 



25 


0 


2 


159 


A 160 a 

Coletti-crons 

wi thdrawn. 

Who made the record in the -job file of the 
extras that were ordered? 

A One of the other airls. 

Q Do you remember whose inh it was? 

A Whoever was there at the tine. 

TJir COURT: So all there girls that you men¬ 
tioned, weren't all there at the same time? 

THT KIT!IFFS: No, wr> had guite a turn-over. 
TVr COUPT: Did you h«vo more than one girl in 
addition to yourself in the office at any one time? 

TFF! Wl'TTirsS: Yes — t don't remember the 
periods. 

TTTP COURT: More than two? 

TIT *TWPS: Mo, T thinh it was always eithe 

r 

one or two besides myself. 

0 Well, Sophie, was she there when you were 

there? 

A For a short period. 

0 How about Rita — Rita Perrin? 

A Yes. 

0 And how af>out Jean tollman? 

A Yes. 


0 


And how about Charlotte faugh? 












A 1614 

•» 16 0 

J Coletci-cross 

A For a short period. 

0 How about Constance Miller or Huff? 

A Okay, she was *-here for a short tiss. 

0 It looks like noai of thos were there at 

least — at some part, while you were there? 

A Yes. 

0 Now, do you know how Mr. Canale handled these 

deposits that you made to the corporation of checks from 
Mr. Hornberger's personal account? 

A No, I don't. 

0 Did Mr. Canale ever come over to you and 

say to you or Miss Paterno, “What was this check that you 
have listed as EEH or FEH advance — what's that for?* 

A He may have. I don't recall. 

0 Teu don't recall? 

A . No, not really. 

0 I take it that the amount of checks that jiou 

received from Mr. nomberger — from his personul accounts 
in 1967 and 1968 was a substantial amount, was It not? 

A The way I understand, yes. 

C And if Mr. Canale had asked you, you would 

certainly rwiemher, would you not? 

A Yes. 

0 What is your best recollection that they never 
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2 

asked you, that Nr. Carale asked you or Miss Patemo never 

3 

asked y>u? 


4 

A 

I would say they asked. 

5 

0 

You think they did. 

6 


Occasionally? 

7 

A 

I'd say when he took the books, any ' questions 

8 

that cue up 

to that point. 

9 

0 

There was nothing in the books about the 

10 

extras? 


11 

A 

I thought you said about KH advance on the 

12 

check stub. 


13 

Q 

They just took the check stub? 

14 

A 

Just took the aeount. 

15 

0 

Do you recall what you told Mr. Canale at 

16 

any tins he 

asked you what this EEH was for? 

17 

A 

I would have tcH hie what I thought. 

j 

18 


TOE COURT: Do you have c recollection of 

19 

what 

you told hie? 

20 


THE WITNESS i No. 

21 


THE COURT: You have no recollection of what 

22 

you told hie? 

23 


TOE WITNESS s Not really. 

24 I 


THF COURT: Your best recollection is that 



25 


you eentioned something about it? 
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THE WITNESS: Ye*. 
If you were asked? 


0 And whether you were asked, you do hawe a 

recollection that yoa were asked eoac tint? 

A I would say so. 

0 Would that be particularly In 1967 or 196tf 

A I don’t remem ber 

* 

0 Now, tell me this* 

Did you ever Issue to Mr. Canale any kind of 
schedule of completed jobs on houses that were contracted 
to be built by the corporation? 

^ at the end of the year. 

Q What was the purpose of giving him that? 

A I don't know what the purpose was. I just did 


what I was told, 


Who asked you to give it to him? 

Mr. Canale. 

What did he specifically ask you? 

MR. RYAN: Just keep ycur voice up, please. 

Mr. Qmale? 

What did he specifically ask you? 

Jobs that closed, I guess, up to a certain dat 
Did you ask him why he wanted that information 





/ 
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• 

1 

6 

f 

• 
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2 

A 

No. 



3 

0 

In what foirm would you qive him that informa- 



4 

tion? 




5 

A 

Just a yellow legal piece of paper and just 



6 

write the £b 

numbers. 



7 

0 

Where would you get the information from? 



8 

A 

From the booh that I kept. 



9 

0 

Would that booh indicate merely that a 


► 

10 

closing had occurred — is that what you'mean? 



11 

A 

Yes 

• 



12 

Q 

So that if the closing had occurred, you'd know 



13 

that the job 

was completed? 



14 

A 

j 

Yes. 



15 

& 

Q 

And the checks had been received, so you’d 



16 

give hie that? 



17 

A 

Yes. 



4b 18 

0 

Were there any closings that ever occurred 



19 

where you didn't give him such a statement? 



20 

A 

Not that I hnow of — I don’t know. 



21 

0 

Now, were ym familiar with what records the 



22 

corporations maintained to reflect the total moneys that it 



» 

had received 

on a job other than — 



24 

A 

My ledger booh, no. 



25 

0 

Were you the only ono who handled that ledger 

> 


**■ 
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hook that you spoke of? 


Yes. 


And did you keep thia during the entire per 1*4 


of tirae that you were there? 


Yea. 


TFT C0T7RT: Did you anawer that laat 
TFE WITNESS: Yea. 


Did you leave that book there when you leftl 
Yea. 

Do you know where it waa? 

In one of the filing cablneta in the offioe. 
(Continued next page.) 
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TFF COURt: I want to finish this witness, 

Mr. Bender. 

MR. BENDFR: I have to check the 3500 material 
which was given to me at lunch. It's going to take 
time, your Honor. I tried not to — 

TUF COURT: The jury may be excused. 

* 

(The following occurred in the absence of the 

jury.) 

MR. BENDER: Your Honor, the only reason why 
I aaid what I did is I haven't examined the grand 
jury testimony. I looked at it hurriedly, the 5 
minutes we had at lunch. 

There are two affidavits given by Miss Coletti 
which I have to look at. 

THF CODRT; 55 minutes for lunch. 

MR. BENDER: Not when we left here, your 

Honor. 

TFF COURT: Oh. I suspended at 20 minutes c£ 

1 . 

MR. BENDER: We worked on — we had some - 
MR. RYAN: It really gets down to the grand 
jury minutes, '"he affidavits you've had for months. 
**P. FENDER: That's correct. It's just the 


25 


grand jurv mi nutes. So I — 
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MR. RYAN: I an familiar with the*., They aia 

not — 

MR. BENDER: No. 

TRF COURT: I cannot understand why a witness 

* 

giving this kind of testimony has to come back. 

Whore do yon live? 

THF HIWPSS: In Huntington. 

TOE COURT: In Huntington. 

MR. RYAN: She has a medical appointment 
tomorrow. 

TOE COURT: Not only that, but most of the 
examination was conducted en What Mr. Canale knew. 

MR. BENDER: Okay• 

TOE COURT: How does she knew what Mr. canals 

knew? 

MR. BENDER: All right. If yo ur Honc*l — 

TOE COURT: No. Listen, I an not going to 

» 

limit your preparation, but I do not want this 
girl to come back. 

MR. BENDER: Just give me 2 minutes. 

TOE COURT: I will give you as much time as 
you want. You tell me when you are ready. 

You may step down. 

(Recess taken.) 
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sowone would come in with a chock and I would ghe then a 
receipt for 'it and — 

Q Are you able to tall ua whathar or not tha 

check tea aada out to tha co r po ra tion? 

A I cannot tall. 1 don't recall. 

0 Okay. You told ua that you 

***** lattarn were a ant to b u yara directing 


paynanta to Mr. Bornberger par a onallyy oorraet? 
A Yaa. 

Q • Sort of ocMpany policy? 

A Yaa. 


Q Mara you ever given any raaaon why thaaa chacka 

were to ba made out to Mr. Bornberger paroonaily? 

TRY COURT* Any objection to that qoeatlou? 

MR. BENDER* 1 Object. 

, THE COURT* Objection auatained. 

‘Mere you ewer given any raaaon* ia objection¬ 
able. If you want convaraatione , aak Cue ittneea 
„ whether she ever had a conversation with tha de¬ 
fendant. 


0 Did you ever have a conversation with Mr. 

Homberger as to why he waa directing people to sake checks 
out to hln peraonally for extraa? 


MR. BENDER* Your Honor, I object to that 




5 
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THE COURT: Overruled. I will allow it. 

A NO. 

THE COURT: Anything further? 

Q It la conceded in this case — 

THE COURT* Objection sustained. 

MR. BENDER: I object. 

Q Do you have any knowledge whatsoever of the 

receipt by Mr. Bornberger into his personal accounts of 
about 9156,000 for extras? 

A No. 

Q None whatsoever? 

A No. 

MS. RYAN: Thank you very much. 

THE COURT* Anything further? 

MR. BENDER* No further questions. 

THE COURT* You nay step down. Thank you. 

THE WITNESS* Thank you. 

THE COURT* Thecase will continue tomorrow 
promptly at 10 o'clock. I ask the jury to coae into 
the Qrarthouse about 20 of 10. First register down- 
•tmirm in the Central Jury fboe and then com* to the 
JfcJ7 Room adjoining the Courtroom immediately. 

It is important that every juror get here ai 
ties and I usually start promptly at the time fixed. 













* • 

• 


1 6 

A I7ia no 


1 

Do not talk about <he case. Whan you re¬ 


2 

assemble tomorrow, do not discuss it among yourselves 

s 

3 

The jury is ercused. 


4 

(•n>e following occurred in the absence of the 


5 

jury.) 


6 

mr COOPT: 1 wanted to say somethhg before 


7 

you left, Mr. fender. I am sorry I seen to be de¬ 


8 

laying you. 1 know you are in a hurry, but if there 


9 

are applications that either side nakes or vents to 


10 

make, advise the other side, find out bow long It's 


11 

going to be and then advise ne and cone in before the 


12 

jury comes in at 10 o'clock. Any applications. 


13 

motions should be disposed of before 10 o'clock. I 


14 

expect to bring the jury in pronptly at 10. 


15 

All right, gentlemen. Again I'm sorry that 


16 

I dslayed you. 


17 

MR. BEWDEP: That's all right. 


18 

(whereupon, a recess was taken until June 25, 


19 

1^74 at 10 o'clock a.ra..) 


20 

• * * * 


] 

21 



22 



23 



24 



25 

t 
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June 25, 1974 
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A 1 72 3 175 

THE CLERK: The case on trial, United States of 

• 

America vs. Elaer E. Homberger. 

3 

THE COURT: Both sides ready? 

4 

Seat the jury. 

5 

1 have a note that juror No. 6 , Kenneth Camisi f 

6 

has a itaaach virus a.<d is burning up with fever. 

7 

MR. BENDER: I thought he was nine or ten. 

8 

Is he the student? 

9 

THE COURT: He is the student. 

10 

MR. BENDER: That is not Camisi. 

11 

THE COURT: We will find out who is missing 

12 

when they comm in. The message I got is that it was 

13 

juror No. 6. 

14 

MR. RYAN: I would like to file a proposed 

15 

stipulation. 

16 

MR. BENDER: Why file it until I look at it 

17 

and agree to it. 

18 

THE COURT! If it is going to be signed, let 

19 

it be looked at first. 

20 

Juror No. 6 is Kenneth Camisi. 

21 

Alternate juror No. 1 is also missing. 

22 

NR. BENDER • I beg your pardon? 

23 

THE COURT* Alternate juror No. 1 is nissing. 

24 

MR. BENDER: May we just wait a few minutes? 

25 

THE COURT: Yes. I'm not going to continue 
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the trial without alternates. 


If you have the transcript of the pre-trial 
conference, that had the concession in it. 

MR. RYAN: Me are getting it. 

THL COURT: You conceded if they were 
to testify that is my recollection is that you con¬ 
ceded the fact. To a jury it natters little. I 


think you did concede the fact they were called. 

MR. BENDER: i will rorioeile fact —— 
is no question about it that extras were paid. 

think the language of the stipulation_ 

THE CLERK: Hr has not appeared yet 


MR. BENDER: May I be excused? 

THE COURT: You said something in your 
and I did not ki>ow whether I should ooaeent on it or 
not. You said what the C o v erm ea n t dales is a double 
tax. That is not the dale here. If this were 

a civil natter and you aade that claim, that would be 
something else. 

All they are saying is he coastitted a crime in 
failing to report it in the corporate incoste 
return and he knew he should have done it, and 
secondly he coemitted a crime when he failed to report 
it in his. You may claim — 

MR. BENDER: No, no. I did not say that. 
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THE COURT; I tried to copy it verbatim. 

MR. BENDER: I may have expended beyond what I 
intended. All I am saying is ~ 

THE COURT: I may forget it, bat if you go 
before the jury and in effect say the Government is 
trying to persecute my client by giving us a double 
honest people we are willing to pay 

a single tax 

MR. BENDER: I can't say that. 

THE COURT: I do not know. You 1 d be surprised 
in what I hear. 

MR. BENDER: You would charge them on the law 
that the law provides that the corporation has to 
pay a tax and the individual would have to pay a tax. 

I 

I would be foolish to say that. 

If you want I will give you a request and I am 
sure Mr. Ryan will so indicate under the Internal 
Revenue Code the additional incase which was omitted 
from the corporate return, which the corporation should 
pay X number of dollars in tax~ likewise it was taken 
by the defendant and used by him personally and con¬ 
trolled by him personally and was not turned over to 
the corporation, it would be a constructive dividend. 
There is no problem. I do not mean to give that 
impression. 


r 
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THKCOORT: I want to stay away fron the argo- 

ment * th * t * P “ ty ” U ” te *. '•‘■•that th. Gov«o».nt or 
defendant. If either «*e. „ onf ^ r ^ 

present, a distorted picture of Mat the other*. ' 

Potion is, then I aight , Ml obligate to say sense- 
thing In my charge. 

MR. BZWDER, i mould have no objection to that. 
1 wil1 try not to. 

THE COURT. What la the latoot? 

the clerk. The], will call state. Island. 

**• CTW ‘ , 1 «o»W like to mart threa -- 

to which Mr. Bender ha. agreed. 

nt. BENDER. Do we need the Jadge? 
the court. Fire 


(The followinr, occurred out of the pro 


Court.) 

H*. RTKN. <*orge Mas sella. r.ra»d 

THE clerk. Marked Gov.rne.nf. Exhibit 134 for 
Identification. 

MH. RTAN. 37-page fecial agent report on 
G«orge Mazzella. 

THE CLERK: So marki»ri n _ 

■orked. Government* a Exhibit 

135 for identification. 

MP ” RYAN ' ^ F> * claJ agenfa chronological work 

sheet. 
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THE CLERK* So marked Government'a Exhibit 136 
for identification. 

(Recess taken.) 

THE COURT: The juror has finally arrived. 

I think ve can start. 

(Jury present.) 

THE COURT: We had an unfortunate experience 
today. First juror No. 6 called and said he had a 
stomach virus and had a high fever and could not 
attend. I will ask Alternate No. 1 to take the seat 
of juror Ho. 6 and I think Alternate No. 2 ought to 
take the seat in the first row. I think you will get 
a better view. I understand that Alternate No. 1 got 
a flat tire. We are nov ready. Call your next witness. 

THE CLERK* Come forward* please* and stand 
right over here. 

(Continued on next page.) 
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Waugh - direct ^80 

CHAR LOTTE 

w A u G u » called as a vitnea 

aaving been first duly sworn by the Clerk of the 
Court, testified as follows: 

1HL CLERK: State your full n 

THE WITNESS: Charlotte Waugh. 
direct examination 

BY MR. RYAN: 


occupation? 

A 

U 

A 

U 

A 

J 

A 


Mrs. Waugh, wouldyou please tell us your 
Bookkeeper. 

Who do you presently work for? 

The Paar Company. 

What business is that company engaged in? 
Land developing. 

Did you ever work for Elmer E. Horberger? 
Yes. 

When? 


A 

U 


October, 1J65 to February, 1968. 

And what was your position when you first worked 
for Mr. Hornberger as an employee? 

A Girl Friday, secretarial and bookkeeping. 

Q iiow anout in 196 7, wnat was you position in the 

company? 


25 


A 


Mostly secretarial. 
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2 

Q Mostly secretarial? 


3 

A Yes. 


4 

U You left February, 19b8; is that right? 


5 

A Yes. 


6 

Q And what was your position wnen you left in 


7 

February of 1968? 

* 

8 

A Secretary. 


9 

Q Now, as secretary, can you tell us just very 


. 10 

generally and briefly what were your responsibilities? 


11 

A Taking care of the basic correspondence. 


12 

doing filing, form letters — filing, general secretarial 


13 

chores. 


14 

U bid you have anything to ao with extras? 


15 

A As secretary, 1 had wo write letters that woult 


16 

authorize extras. 


17 

Q All right. 


18 

MR. RENDER: Excuse me. May we have the last 


19 

part? 


20 

THE COURT: Would you read the question and 


21 

answer? 

1 

22 

(Record read.) 

I 

I 

23 

Q At the time you were there, were you tne sole 


24 

person in charge of thdt function? 


25 

A 1 believe so. 

l 

\ 
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Q I would like you to tell us the procedures 

that you followed in conducting correspondece relative to e:*l 
extras. 


First of all, would you tell us the beginning 
of your procedures, how you became involved in correspondent 
concerning extras? 

A When construction was started on a hosa, we woj 

* lsJc the purchaser if there were any additional ~ additions 
that they wanted to their hone. 

THE COURT: When you say "we," is that you wo«]j 

or someone else? 

THE WITNESS: I would write the letter and ask 
the customer if they had been interested. 


THE COURT: Mr. Ryan wants to know what your 
first contact would be. Did someone first tell you 
what the extras were or to write a letter concerning 
extras or did you do it on your own? 

THE WITNESS: 1 understand. 

Mr. Hornberger would instruct me to use this 
procedure. 


MR. BENDER: f -, your Honor. We are 

talking about the period 1967 to 1968. 

TliE COURT: Is that correct? 

MR. RYAN: That's what I'm asking about. 




A 1809 

Waugh - direct 


183 


THE WITNESS: Well, at that time I had learned 
my job and I would do it automatically. 

THE COURT: When you say "automatically" — 

THE WITNESS: I wa3 instructed when I first 
went there to do this. 

THE COURT: Mr. "X" was a purchaser. 

T11E WITNESS : Yes . 

THE COURT: How would you Know that Mr. "a" or¬ 
dered extras? Would someone give you the contract? 
Would someone say — 

THE WITNESS: They wouldn’t be in tne contract. 
The basic house would be in the contract and at the 
time the house was beginning to be constructed, we wou 
give them one last chance to put any additions, extras 
whatever. 

THE COURT: You say extras were never recited 
in the contract? 

THE WITNESS: It was a custom-built home so j 
there would be change.* in the contract, but there woul< 
be others later on — custom-built home, tnere would 
be so little change. 

THE COURT: Would you be auvised immediately 
upon the execution of the contract that the purchaser 
bought a home? 
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THE WITNESS: I believe I was, yea. 

THE COURT: Who told you? 

IHE WITNESS: Mr. liomberger. 

THE COURT: All right. Take it from there. 


BY MR. RYAN: 


U After Mr. liomberger told you that a perticwls 

person contracted to have a house built, what would you do-' 
with respect to extras? what is the firet thing, whet Lotos 

tion would you receive* if any, any additional information, 
and what would you do? 

A TO the best of my recollection, it would be 

at the time they were beginning to build the house, if-there 
were changes the superintendent would be so advised and ~ 
as I said, we asked them if they wanted to do something 
additional to their hone at that time. 

Q Who would do the asking and how would it be 


done? 


Ask ne to write the letter under the instruetl< 


of Mr. Homnerger. 

f 

Q Okay. 

What kind of a letter was this? 

A Generally it was a form letter stating that 

we were aoout to start their home and if there were any 
changes that they were interested in. 


25 


now was the time to 
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do it. 

Q What kind of a letterhead, if you can recall, 

were these letters sent out under? 

A The letterhead was contingent on the contract, 

what corporation the contract was taken. 

Q All right. The corporations that agreed to 

build the house, that is what you based the letterhead to 
be sent on? 

A Yes. 

Q After sending out these letters under your 

procedures, asking buyers whether they wanted any additional 
work, what would be the next step in your office procedures? 

A Generally the customer would contact us, 

either by calling and making an appointment to see 
Mr. Hornberger and agreeing to the extras — if they didn't 
contact us, we would contact them to see if they had received 
our letter. 

Q After a buyer gave a response, what was the 

next step that you followed in your office procedures? 

MR. BENDER: Excuse me, your Honor. 

Where the witness says the buyer would contact 

us, would we have a — be a little more definite? 

THE COURT: Was there a fixed procedure if thej 


25 


buyer came into the office? Would the buyer be 
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directed to you —— 


BY MR. RYAN: 


THE WITNESS: No, to Mr. bomberger. 
' ruE COURT: To Mr. Hornberger? 

THE WITNESS: Ye*. 


After that event, whet would be the next 


thing that you would do under your procedure, if aajtfUgtf} 

A If they contacted us, eeet with Mr. Hornbergi 

I would inquire whether we had been paid and if *>, x 

I had a file on my desk to follow up and when the parses 
paid us, I would destroy the file, if they didn't, we»d 
follow with a follow—up letter. 

Q Who would jdu make an inquiry of concerning 

payment of ectras? 

A Mr. Hornberger. 

Q Do you know what extras were ordered when 

you made that inquiry? 

A Yes, from the letter 1 had sent to the castes* 

Q Did you make any record of these extras and 

the amount of money that would be due? 

A I don't recall. 

Q After you inquired as to whether payment has 

been made for extras of Mr. lioraberger, what is the next 
->tep that you took, if any, in this procedure? 
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A If the funds had been received, I destroyed 

«y card file and if not — 

Q We'd like to know when you made this card 

file. We'd like to know the procedure and the records you 
kept during the steps following this procedure. 

When did you make cards? 

A I'd make the card up wnen I originally wrote 

the letter to the customer. 

y This was an index card? 

A Yes. 

* Q And you'd have to receive a response from the 

buyer as to whether or not they wanted any extras; is that 
correct? 

A Yes. 

Q If you received an affirmative response tnat 

they wanted the extras, what record would you make at that 
time? 

Do you understand my question? You look at 
little puzzled. 

A I don't guite — I don't recall all of my jobs, 

THE COURT: Wouldn't you make an extra card 

when you were authorized to perform the extras? 

THE WITNESS: Well, I don't know if it was my 

I 

job to inform the superintendent to ao it or not. 
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if that's what you are asking. 

THE COURT: Whom «mU you make the card? 

9 

the witness : At the tJjce i sent out the lettej 

THE COURT: Even before you got the authorisa¬ 
tions? 

THE WITNESS: So that — anticipating that 
funds would be coming, I would be aware of this 
particular file, yes. 

THE COURT: But was there a letter when you 
inquired of the purchaser whethtr he wanted entree? 

THE WITNESS: That was the original letter, 
yes, and at that tine I would sake up a card to 
follow through. 

THE COURT: If no reply was received, that 
indicated the purchaser wanted no extrasj right? 

THE WITNESS: Not necessarily. We would — 

THE COURT: Still hold the card? 

THE WITNESS: Still hold the card until such 
time it would be too late to put the extras in. 

THE COURT: That card was Meaningless — 

THE WITNESS: To anyone but me. 

THE COURT: Until extras were ordered? 

THE WITNESS: Yes. 

THE COURT: When extras were ordered, you made 
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a card up; right? 

THE WITNESS: This was just a card for me, to 
renind me to see if the funds were received. 

(Continued on next page.) 
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THE COURT: Well, wouldn't the card show the 
extras in detail — the type of extras and the cost? 
THE WITNESS: It would have it. I cannot 

recall. 

THE COURT: Not necessarily? 

THE WITNESS: I would write the purchaser's 
name and the amount next to it. 

THE COURT: The amount of what? 

TOE WITNESS: Amount anticipated on the extras. 
THE COURT: All right. 

’ MR. RYAM: 

I 

^ get to the point of your procedure as 

14 ii to payments for the extras, all right? 

A YE3. 

Q First of all, did you have ~~ what was your 

procedure for collecting payment for the extra work? 

A If the reply was affirmative and they 


15 

16 

17 

18 


19 

20 

21 i 

22 I 

23 


I 


24 


25 


contacted us, I would make an appointment for then to turn 
the funds over to Mr. Hornberger. 

Q ANd when in terms of time — in relation to 

the building of a house — would that be done? 

A As soon as we started construction of the 

home. 


Q 


After you made an appointment for the buyer 
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to pay for the extras, what would be the next thing that you 

did? 

A I would inquire if the purchaser had paid for 

the extras after the meeting. 

Q Who would you inquire of? 

A Mr. Hornberger. 

Q In terms of time, can you tell us whether this 

payment would be made before the extras were installed or 
after they were installed? 

A Before they were installed. 

Q Did you receive payment for the extras -- you 

personally receive them in your hand? 

A I don't believe so. 

Q Under your procedure — 

A Under my procedure, no. 

Q Did you open the mail at all? 

A No. 

Q Who did? 

A Mr. Hornberger. 

Q After Mr. Hornberger would tell you whether 

payment was made, would you do anything else with respect to 

extras? 

A I don't believe so. 

Q After you inquired of Mr. Hornberger whether 




A 189a 

1 

Waugh - direct 19 
extras were paid and he toid you that they were not. what 
would be the next step in your procedure? 


5 |reminder. 


I believe I would .end the purchaser a 


In what form? 
Letter form. 


° Let 8h0W Exhibit. 38A, 36B and 38C. r 

9 jare three letters dealing with a purchaser by the ne-e of 
10 iMr. Kinetz. 

"| °° *° u ^cognize those document.? 

A Yes * I typed them. 

13 0 You ^Ped those letters? 

14 |j A I believe »o. 

' 5 ° M1 ri9ht now ' tho « ««• tnM or praparad 

16 ! lunder the P roce dures that you testified to? 

17 j| A YEa. 

8 ! : ° Wel1, WOUld yOU th. letters in chronologi, 

, jlorder and explain to u. how it would come about than that th. 

0 I 1 *"" 8 “ erC " it “ n in the time, indicated undar your 
j procedure? 

2 * Mr. Kimetz must have been interested in -■_. 

, jjextras and I was so instructed by Mr. Hornberger and I would 
i j wr ite the letter. 

U A11 ri 9 ht ' you are referring to ~ 
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2 

A April 12. 


3 

Q You were informed by Mr. Hornberger that 


4 

Mr, Kimetz ordered these extras? 


5 

A Yes. 


6 

MR. RYAN: I would like to show this to the 


7 

jury and proceed with the next one? 


8 

THE COURT: Is it in evidence? 


9 

MR. RYAN: Yes. 


> 10 

THE COURT: I would like you to show counsel 


11 

the letter each time, to make certain it is in 


12 

evidence. 


13 

MR. RYAN: Yes. 


14 

(Document shown to counsel.) 


15 

THE COURT: You may continue. 


16 

Q By that letter Mr. Kimetz accepted the 


17 

construction or installation of extras? 


18 

A It's unsigned, but I would think so. 


19 

MR. BENDER: I want to give you back the letter. 


20 

MR. RYAN: I would rather — 


21 

MR. BENDER: I would like to give you back 


22 

the letter. Don't you want it? 


23 

Your Honor, it has been marked into evidence. 


24 

THE COURT: You may give it to the jury. 


25 

(Document shown to jury.) 




J 
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Q After that letter was sent, was it received 

by your office? 


4 

A 

That is the reading file letter. It is not 

5 

a signed letter. 

6 


MR. BENDER: I cannot hear the witness. 

7 


the WITNESS: It is the reading file letter. 

8 

It is 

not signed by the customer. The cue teaser must 

9 

have . 

kept his letter. 

10 

Q 

AFtar that letter was sent, did you send 

11 

| another letter? 

12 

A 

! 

*es, he must have expressed a desire for More 

13 

extras. 


14 

Q 

That is shown by 38C? 

15 

A 

Yes. 

16 

Q 

How did it come about that you wrote 38C? 

17 

A 

I was instructed. 

>18 

Q 

By whom? 

19 

A 

Mr. Hornberger that the custeaser wanted more 

20 

extras. 


21 1 


MR. RYAN: I wish to show this to the jury. 

22 1 

(Shown 

to counsel.) 

23 


MR. BENDER: It is O.K., your Honor. 

24 

(Document shown to jury.) 

25 

Q 

After that second letter was sent dealing with 
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additional extras or extra extras, did you write another 
letter in connection with Mr. Kimetz's house? 

A Yes, he desired a stove. 

Q That would be 38A, correct. 

A Correct. 

Q How would it come about that you wrote that 

letter? 

A Under the directions of Mr. Hornberger. 

(Document shown to counsel.) 

MR. RYAN: Counsel asked me whether 
Mr. Kimetz identified the letter yesterday. 

MR. BENDER: It is not signed. 

I have no objection. 

(Shown to jury.) 

Q All these letters that are being shown to the 

jury deal with ordering extras, correct? 

A Yes. 

Q Did you send letters under your procedure 

dealing with any payment for extras? 

A Yes, I would request payment. 

Q Do you recall whether this was a form letter 

or not — this letter relating to payment? 


25 


A 


Basically it was a form letter. 

THE COURT: Do you mean you had printed copies 
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| or did you use a form in typing each one? 

| THE WITNESS: a form in typing each one. 

i 

Q Let me show you 38A, it is a letter dated 

|| June 13, 1967. Do you recognize that? 

A Yes. 

I MR. RYAN: it is in evidence, 

j 0 Do you recognize it? 

I A Yes. 

I Q Sir, what is it? 

A It is a letter requesting that the purchase 

forward their checks to us. 

Q Does it say anything about how the checks 

j should be made out? 

A Shall I read the letter? 

Q Please do. 

A Please be good enough to forward your check 

to the order of Elmer Hornberger in the amount of «10 to 
extras for your new heme, job number 14, Stony Brook 
Honor, prior to the closing set for June 23 at the 
Roosevelt Savings Bank at 1:00 p.m. Very truly youra. 

Q Can you tell us what part of that letter is 

standard language under the procedure that you followed? 

A That is a standard letter. 

Q That's the standard letter, all right. 
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I think you said — when did you start working for 
Hr. Eornberger? 

A October of *65. 

Q And do you recall when and under what 

ci resistances you received instructions to prepare the letter 
in that fora? 

A I imagine that it was dictated to me the first 

tine and it went on fron there. 

HR. BENDER: I object to that and move to 

■trike. 

THE COURT: May I have the question and answer? 

(Testimony read.) 

THE COURT: Objection sustained. 

Strike it out. 

(continued next page.) 
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Q Can you tell us whether you had any conversetioi 

with Mr. Hornberger concerning the preparation of these 
letters as the one before you? 

A Yes. 


16 

17 

18 
19 || 


Q Can you tell us approximately when? 

A I imagine, I would believe, in the first few 

weeks of my employment. 

.Q What is your best recollection of the 

instructions that were given to you regarding the form of 
the letter requesting payment? 

A I was told to prepare a letter to the 

customer — 


THE COURT: Was it dictated by Mr. Hornberger 


or — 


20 


21 


THE WITNESS: I cannot recall. Either it was 
dictated to me or there was a form letter in 
existence; I cannot recall. That was many years ago. 
Q In your discussions with Mr. Hornberger, did 


22 

23 

24 || 

25 


you ever have -- 

MR. RYAN: Withdrawn. 

Q Did you ever discuss with Mr. Hornberger as to 

why the letter should request payment to him personally? 

Yes or no? 

MR. BENDER: I object. 
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2 

THE COURT: Overruled. 


3 

I will allow it. Just yes or no. 


4 

THE WITNESS: No. 


5 

MR. RYAN: All right, thank you. No further 

l 

6 

questions. 

1 

7 

I would like to show the jury 30A. 


8 

THE COURT: All right. Mr. Bender, do you 


9 

agree that 30A is in evidence? 


. 

MR. BENDER: Could I just ask a question on the 


11 

voir dire? 


12 

VOIR DIRE EXAMINATION 


13 

BY MR. BENDER: 


14 

Q This is 30A, Miss Waugh. Would you please look 


15 

at that. Did you say you recognized having typed that letter? 


16 

A Yes. My initials are on the letter. 


17 

Q Did you sign Mr. Hornberger's name to that 


18 

letter? 


19 

A Not in this letter. I had signed his name to 


20 

many others. 


21 

Q There is some handwriting at the bottom? 


22 

A Mr. Hornberger's. 


23 

Q Do you know when that was put on? 


24 

A No, sir. It would appear from the date — 


25 

’ 

Q No — 



I 
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No, I don't know when that was put on. 

MR. BENDER: All right, I have no objection. 


the COURT: All right, you may croea exa« 
MR. BENDER: Your Honor, could I Juet gat 


Government exhibits. 


(Document referred to being Government's * 

Exnibit 30A was previously marked in evidence at the 
pretrial.) 

MR. RYAN: Counsel has redoested the contract! 
/^t were marked yesterday, i am handing him 
Government's Exhibits 121 and 127. 


CROSS EXAMINATION 


14 |BY MR. BENDER: 


Miss Waugh, in 1967 and 1>6S J tajM lt tram 


.6 your ta.ti.ony, you war. . secretary? 

17 A Tes, sir. 

18 | ° *" d ”” » oooratary for all of th. 

„ corporations? Kara you amployad by . u of ^ oorpor.tion. , 

20 a particular one? 

21 j| A For *11 corporations. 

22 | Q And which wre those corporations? 

!3 |l Do you remember? 

j| 

4 A r have seen correspondence, Horn Entarprl.aa, 

I believe. Dotal, storybook Homes, Storybook Manor, Elpa. 


25 



Waugh - direct 

And were you during the period of 1967 and 19b8 


an extra girl, so-called? 

A Secretary or an extra girl in the office? 

MR. BENDER: Well, I withdraw the question. I 
do not think I nade myself clear. 

Q Were you called — you say you were a Girl 

Friday when you started? 


Yes. 


Q But in 1967 and 1968 were you the sole girl in 

the office that took care of extras, extras on the buildings? 


A On the correspondence, yes. 

Q And in 1967 and 1968, there was a policy of 

14 the office, by that I mean the corporations, to send out 

15 letters to the various buyers who had ordered extras? Isn't 

16 that correct? 

A Yes. 

Q And that was a matter of policy, was it not? 

A Procedures. 


. Q ANd, as a matter of fact, in the early i>art 

of 1967, did you alsc send out letters requesting confirmation 
of the extras? 

A Yes. 

Q And do you recall ever sending out letters 

I 

early in 1967 where you did not direct that the buyer as such I 
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should pay the extras to Mr. Hornberger? 

A I could not recall. 

U 13 it possible that you did? 

A It is possible that I did. 

Q Is there in your recollection a period of time 

when that procedure may have changed? 

A No. 

Q What I mean by that is was it after «- he early 

part of 1967 as far as letters that you sent out aod typed, 
then began to direct that the buyers pay the check for the 
extras rath, r than to the corporation, pay it to 
Mr. Hornberger? 

To my recollection the procedure remained tha 
same through all the years that I was there, 

Q In the early years, Mr. Hornberger wasn't in 

business by himself, was he; he had a partner, did he not, 
in 1965 and '66? 

A In Storybook Manor, yes, he had a partner. 

1 And now, when was that with respect to 

each letter that went out to a buyer? It wasn't your 
testimony that Mr. Hornberger specifically said with respect 
to each buyer, "Send the letter out," is that right? 

It was an automatic procedure. 

It was an automatic procedure. 


Q 


The moment 



1 


6 
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i 



that you found out from Mr. Hornberger that extras had been 
ordered, it was your function to send out letters to the 
customer or to the buyer, having then acknowledge that the 
following extras which were listed, which were ordered by them, 
should be accepted on the letter and check made payable for 
the extras to Mr. Hornberger? 

A Yes. 


y 

Q 

This was the usual procedure? 

' - 10 

A 

Yes. 

11 

Q 

I think you also indicated, and correct me 

12 

if 1 an wrong. 

that you were the only girl in the office that 

13 

sent out such 

letters during the time of 1967 and 1968? 

14 

A 

To the best of my recollection I was the only 

15 

secretary. 


16 

Q 

Did Sophie Pace work there when you were there? 

■ 

17 

A 

1 

Yes. 

i 

18 

Q 

Do you know whether she ever typed any letters 

19 

and sent them 

out requesting the buyer to confirm ordering 

20 

of the listed 

extras? And asking that the check be made 

21 

payable to Mr. 

1 

Hornberger — 

22 

A 

Only that I saw these letters today could I 

23 

recall it. 

1 

24 

Q 

Only if you saw what letters today? 

25 

A 

I was shown correspondence today and it has 

,| 
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| 

2 

Mrs. Pace’s initials on the correspondence that she so did as 


3 

well. 

' 


4 

1 

Q Then I misunderstood you. I thought you said _ 


5 

A I thought I was the only one who did to the 


6 

best of my recollection, and after reading the letters 1 see 


7 

that Mrs. Pace did as well. 


8 

Q How about Jean Borientele? Didn't she also — 


9 

A Mrs. Bauman did not work there at the sue 


,0 

time I did. 


H 

Q Well, she worked there, didn’t she, soma 


12 

in the end of well, when did she work there? Do you 


13 

remember? 


14 

A No. 

• 


15 

U But in any event, it is your recollection that 


16 1 

she did not work there when you were working up until Pebruary, 


17 

1968? 


18 

• 

A She came to the corporation, to my knowledge. 


19 j 

at Christmas time about 1967. 


20 

Q Well, didn't she send any letters out? 


21 

A Not if I wore in the office to do my job. 


22 

THE COURT; If she worked there at Christmas tim* 


23 j 

in 1967 wouldn't you then have been working with 



her — 


24 1 



25 

THE WITNESS; She was not working in the office. 
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THE COURT: Oh, I see, because you were there 
until February, 1968. 

THE WITNESS: Yes. 

Q But she was employed sometime at Christmas, 


1967? 


A It is my recollection of her being in the 

office at that time until I left th» firm. 

Q Is it your testimony that you did receive 

contracts which were entered into between the corporations 
that you have mentioned and the buyer? I am talking about 
1967 and 1968 only, and if you could just zero in — 

THE COURT: Contracts for the purchase of the 

house. 


A 

Q 

A 

0 

A 


MR. BENDER: Yes. 

Yes, I received contracts, 
You xeceived them? 

Yes. 

And did you read them? 

Yes. 


Q And what was the purpose in your receiving the 

contract as a secretary? 

A I don't recall my immediate chores as secretary. 

I imagine that I would have to make a record of this contract - 
Q Excuse me. I would appreciate it if you 













1 


9 


A 2033 

Waugh - direct 


205 


i 

2 

3 

4 '' 

5 I 

6 

|| 

7 

8 

9 I 

i° 

It 

n 
12 

13 

14 


didn't use the word imagine, if you can. 

THh WITNESS: To the best of my recollection? 

MR. BENDER: Whatever is your best recollectioij 

THE WITNESS: I don't know what I did. 

THE COURT: Well, if you have no recollection 
at all then the answer is you have no recollection. 

THE WITNESS: Yes, sir. 

THE COURT: But if you have some recollection, 
no matter how slight, then you may give your answer 
to the best of your recollection. We do not want 
pure speculation of what happened. 

Q Your function in 1967-' 68 was quite different 

than Vicki Colletti's, for example, isn't that right? 


15 1 
i 

A 

Oh, yes, she was 

the 

bookkeeper. 


1 

16 ' 
1 

Q 

And you were not? 



17 

A 

Yes. 




| 

18 

j 

Q 

Yet you received 

all 

the contracts 

in '67 and 

” li 

'68 which 

were entered into by 

the 

corporations 

for tha 

20 

II 

building of 

the houses? 




21 I 

A 

Yes. 





22 Q °° you recall whether you received those for 

23 | the purpose of having you look to see whether there were any 

24 | extras ordered? 

25 A I don't know if that was the purpose 


purpose. 


I 
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2 

Q But you aren't sure? 


3 

A No. It wouldn't be called an extra if it were 


4 

in the contract. It would be part of the building of the 


5 

hone. 


6 

THE COURT: Even though it was an addition to 


7 

the base price. 


8 

THE WITNESS: That is custom building, and 


9 

that you can make amendments to the hone. 


► 10 

THE COURT: So you understand extras to be 


11 

any modification or addition after the contract is 


12 

entered into. 


13 

THE WITNESS: Yes, sir. 


14 

Q Well, let me show you an example of a copy 


15 

of a contract which is 121 in Evidence, and which has to do 


16 

with a Mr. Walsh who testified here yesterday. 


17 

Now, do you see in that contract that in 


18 

addition to the main sale price of the house to be built there 


19 

are extras that were ordered and are listed there by amounts? 


20 

Look at the front and then look at the addendum on the back. 


21 

and then on the bottom. 

l 

22 | 

(continued next page.) 
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25 
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THE COURT: What is the question, Mr. Bender? 
Mr. Bender, the question, please. 

MR. BENDER: I said, did you — I thought I 


did. I'm sorry, 


at it. 


THE COURT: You just asked the witness to look 


MR. BENDER: I'm sorry. 


9 BY MR. BENDER: 


Have you read that? Do you see the word 


11 "extras" listed on the front of the contract? 


Yes, sir. 


And on the last page of the contract? 


Yes, sir. 


if 

15 j 0 Let me show you another illustration. Govern- 

16 pent's Exhibit 127, which is a contract with Mr. Williaa P. 

17 Gampbell, and his wife. 

18 | Would y° u look at that and see whether extras 

19 jpre attached to the contract or are listed on the top? 

?0 i A Yes « the extras are attached to the contract. 

'1 Q Does that refresh your recollection that the 

2 contracc ^t you saw or at least some of the contract that you 

3 I s aw between — I mean for the building of a house did list 

4 extras of some kind or another? 

5 A These two would so state. 
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2 


Q 

Aside from these two, does that refresh your 

• 



3 

recollection? 




4 


A 

No, sir. 



5 


Q 

It does not, it is then still your testimony 



6 

that 

with respect to the vast number of contracts you saw. 



7 

they 

did not 

list extras? 



8 


A 

The best of my recollection. 



9 


Q 

Now, in these two instances, for example. 


► 

10 

where there were extras, and you saw the contract, what was 



11 

your 

function 

with respect to preparing a record of any kind 



12 

with 

respect 

to the extras? 

l 


13 


A 

I cannot recall. 

1 

i 

| 


14 


Q 

Well, one thing we know, you sent out letters? 



15 


A 

Yes. 

* 

i 


16 


Q 

All right. And those letters, as we see, 

1 


17 

listed in detail the extras that were ordered, as far as you 

| 


18 

knew 

, by the 

buyer; is that right? 

| 


19 


A 

Yes, sir. 

1 


20 


Q 

Now, where did you get that detailed list of 



21 

the 

extras that you put on those letters? 



22 


A 

To my recollection, from Mr. Hornberger. 



23 


Q 

In what form? Do you understand the question? 

| 


24 


A 

Yes. You are asking me if he wrote something 

1 


25 

down 

or he verbally told me? 


i . V . 1 . 
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209 

2 

Q 

Well, I mean — 


3 


THE COURT: Well, if you recall what 

happened. 

4 

in 

what form? 


5 


THE WITNESS: I cannot say. 


6 


THE COURT: All right. 



Q 

Por example, in these exhibits that th+ Jury 

8 

just saw, 38A, which involves Mr. ftots's hosts, one extra 

9 

j 

ordered there and then here are sane others, kitchen 

sink. 

10 

which is 38C, recessed outlet for a cloek on the wall, 

" 

a basement. 

an outside outlet at the front stoop and 

several 

12 

others? 



13 

A 

Yes. 


14 

Q 

Here is 38B with a whole list of one. 

two. 


three, four 

, five, six, seven, eight, nine, with the 

prices. 

16 


Where did you get all those from? 


17 I 

A 

I would get this from Mr. Horcharger. 

in 

18 !; 

one form or 

another. 


|j 

I 

19 | 

Q 

Are you sure that you didn't get 

from a 


20 



21 

1 A 

No, I am not sure. 

22 


All right. You could have goteen from 

23 

| 

: the contract 

or you could have gotten them from Mr. Hornberger, 




in some form or another? 

24 II 



25 


A 


Yes, sir. 
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A Yes, sir. 

_jQ.- And these letters that you sent out, where were 

they filed? That is, the copies? 

A To the best of my recollection, in the, 

customer's file. J 

Q In a job file? 

A I don't know. 

0 Oh, I'm sorry. I thought you ment the 

customer's file. I was using — I thought you ment by 
"customer's file," the job file. Was I wrong about that? 

A I don’t know. I have asked to see a copy of 


the so-called job file so that I would khow what we were 
referring to. 

MR. BENDER: I'll move to strike it out, your 

Honor. 

THE COURT: Strike it out as not responsive. 

Q In any event, your best recollection is that 

you put the copies that you sent out into a cjstouor’a file? 

A Yes. 

Q And by the tustomer," you mean the person who 

ordered the building of the house? 

A Purchaser. 

Q And ordered the extras? 


A 


Yes, sir. 
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2 


Q 

And then you say you had an index card made out? 

3 


A 

Yes. 

4 


Q 

That was as a reminder to you to follow up to 

5 

get 

paid? 


6 


A 

Yes, sir. 

7 

i 

Q 

How, would you tell this Court and jury — 

8 

withdraw that. 


9 



You also told U3 there were times when 

10 

Mr. 

Hornberger would come over to you and say, "Look, I haven't 

11 

been 

we haven't been paid for the extras, please get after 

12 ' 

these 

buyers"; 

is that right? 

13 


A 

Yes, sir. 

14 


Q 

And were there times when Mr. Hornberger told 

15 

you. 

^ received a check, I have been paid by the buyers." 

16 


A 

Yes, sir. 

17 


Q 

Why did he tell you that? Why did he tell you 

18 



THE COURT: Objection sustained. 

19 



MR. BENDER: I am sorry. 

20 



THE COURT: I will take conversations. 

21 



MR. BENDER: Your Honor, this I thought was 

22 


cross. 


23 



THE COURT: I know it is. 

24 



MR. BENDER: All right. 

25 


Q 

Did Mr. Hornberger — 



7 
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THE COURT: You may ask, do you know why he — 


said anything, 


MR. BENDER: No. I'm SO' ry, it w«s my 


your Honor. 


THE COURT: Go ahead. 

MR. BENDER: I apologize, 


BY MR. BENDER: 


Q You've told us that Mr. Hornberger told you 

when a check was received by him about which you may not have 
been aware for the extras on a letter that you had sand out — 

A Yes, sir. 

0 By the did an Y of the girls in the of floe, 

when you were there, receive checks directly from the buyers 
for the extras? Prom the customer? 

A Not to my recollection. 

Q Dld an *' t® your recollection, any buyer walk 

in on any day, after you had sent him a letter, requesting 
that he pay the extras to Mr. Hornberger and said, "I'd Aiks 

to see Mr. Hornberger," or "Who shall I give this check 
for the extras to"? 


recollection. 


If they came in to see Mr. Hornberger ~ 
Excuse me. Not "if." i only want your 


Did you — do you recall any instance in the 



1 


8 
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2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


two years, 19 — I mean the year and two months that you 
worked there, when a buyer walked in after you — 

A Not to ray recollection. 

Q Not to your recollection. 

Now, you knew — withdraw that. 

Did you give the copy of the letter that you 
sent out for the extras, which you say was put into the 
customer'8 file, to anybody else in the office, to put in the 
file? 

A No. 

Q Did you yourself physically put the copies of 

the letters that were sent out? 

A Yes. 

Q And did you also acknowledge receipt of the 

payment by the customer for the extras paid to Mr. Hornberger? 

A By letter, yes. 

Q Yes. How did you happen to do that? 

A I was so instructed. 

Q Was this a matter of policy? 

A Yes, sir. 

Q In other words, as to every time an extra was 

paid that had been ordered and was paid to Mr. Hornberger, 
a matter of policy in the office was that you were to send out 
a corporate letter; is that right? 



25 
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5 |procedure. 


Acknowledging receipt; is that correct? 

I think — to my recollection, it was standard 

Yes. now, did you tell the bookkeeper. 


^Hiss Colletti, that the extras were paid? 


/ 


(continued next page.) 
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CROSS-EXAMINATION 
BY MR. BENDER (Cont’d): 





Q Did you make any record in any ledger or any 

book that the extras had been paid? 


A No. 

U Do you know whetner any of the extras that were 

included in the extra price were reported or ordered in the 
books as income? 

A No. 

Q Do you know whether any of tne extras which you 

knew were paid were recorded by you or somebody in the office 
as having been received other than in the letters that you 
spoke of? 

A Not to my recollection. 

Q Not to your recollection? 

Q No. 

Q Did you speak to Mr. liornberger about that? 

A When I was employed there? Yes. 

Q Did you ever tell him that extras that you were 

receiving should be given to the bookkeeper? 

MR. RYAN: Objection. 

TilL COURT: 1-lay I have that question? 

(guestion read.) 


25 


THE COURT: Overruled. I will allow it. 









A 215a 

Waugh - cross 


You never did? 


You never did? 


Uow, ycuknew the extras were corporate income, 


didn't you? 


A I didn't question it. My function was secrets; 

C You did not question it? Your function was 

a secretary, but your function was to see that the extras 
were agreed to and paid for; isn't that right? 

A Yes. 


*°u knew that Mr. Canale was the accountant. 


13 I did you not? 


Yes. 


bid you know that Mr. Canale should have a 


record of the fact that extras were paid? 


I would assume that Mr. Canale would have a 


record of items paid for. 


You assumed that? 


Q All right. 

/ • 

Now, these index cards which you told the 
Court and the Jury that you made up with respect to the 
extras and about which you say you're not sure whether you 
put down the details or just the name and the amount, were 







, 
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2 

thos« index cards kept in the customers' files? 



3 

* 

No. It was on my desk. 



4 

Q 

Never put in the customers' files? 



5 

A 

No. It was a reminder to me to see that some- 


6 

thing was 

paid. When I would file the paper away in the file. 



7 

folder, be 

out of mind. This would be something on my desk 



8 

to refer to. 



9 

Q 

Did you mark on the index card "Extras paid"? 


► 

10 

A 

I would say I threw it away without writing. 



11 

Q 

No. Excuse me. 



12 

A 

Yes, sir. 



13 

Q 

When you received payment or you found out 

I 


14 

that payment had been made, did you mark anything on the 



15 

index card 

with respect to payment received or anything like 



16 

that? 




17 

A 

No. 



18 

Q 

But you believe that you destroyed those index 



19 

cards? 




20 

A 

Yes. 



2, 

Q 

This was on your own volition you destroyed thii 

m? 


22 

A 

Yes. 



23 

Q 

Nobody told you to? 



24 

A 

No. 



25 

Q 

Now, Miss Waugh, do you -- I think you testifin 

d 
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that the extras — withdraw that. 

A he letter sent out for the — by you for the 


corporation to the buyer -- 1 should use the word customer, 
excuse me for the extras, usually occurred whtn the 
building began? 

A Yes. 


0 And I think you told the — told ue that — th# 

the extras were agreed to or you tried to get the buyer to 
agree to them before they were done; is that what you — 

A Yes. 

U Now, with respect to the payment, do you 

whether the payment was requested oefore the 


actually closed, when titled passed, rather? 

Do you understand me? 

A No, because you said contract and then you 


said title. 

C Ycs ' you're right. I confused you. I withdraw 

the question. 

Do you know whether the general policy was, 
as Mr. :(y<n was asking you, to try to get the payment of the 
extras before titled passed? 

A Yes, sir. 

u Did you know the reason for that? 

A It's that the bank does not want to be hold 
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up during title and you settle all your punch lists anu your 
extras before you go to title. This is general procedure. 

Q Is this from your experience during this 

period of tine that if you have a hassle over the extras 
at the time of the closing, the title, you just generally dor ' 
close titled; is that your point? Or delays the closing? 

A It delays and wastes time. 

Q Yes. And do you know whether also at the 

same time that obtaining the extras, payment of the extras, 
provided an additional operating fund for the corporations 
also? 

Do you know whether that was another reason? 

In other words, it gave the corporations money 7 
A I don't know. It was — it was income, yes. 

<J Before it was built; isn't that right? 

A Yes. 

THE COURT,: Wait. What was right? 

Better go over the guestions once itiore. 

MR. BLUbEK: Excuse me. Withdraw that. I'll 
try it this way. 

Q Do you know whether another reason why 

rir. ilornLerger wanted the extra monies paid into tne 
coropration, before the work was done, was to have addition^;. 

funds? 
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A I don’t know. 

Mil. BENDER: Excuse me one minute, your Honor. 
I have no further questions. 


(Continued on next page.) 
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REDIRECT EXAMINATION 
BY MR. RYAN: 

Q When you nentioned that you noticed there was 

some correspondence prepared by Sophie Pace, tell us what 
you are referring to. 

I show you 2 8-Ii. 

A Acknowledging receipt. 

Q You are pointing to initials typed on the 

correspondence? 

A Yes. 

Q What initials? 

A S.F.P. 

AQ On occasion she would do correspondence, too; 

is that it? 

THE COURT: Do you have any — 

THE WITNESS: It must have been when I was on 
vacation. 

COURT: Do you have any knowledge from what 

occurred aside from what you are seeing? 

THE WITNESS: Wo. 

THE COURT: Did you ever see this? 

THE WITNESS: During February I always was 
on vacation. Someone would have to do the work. 

THE COURT: I see. 
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ttr<. RYAM: Thank you. 

U The customer, the index cards, when you left 

in February, 1968, did you have any inuex cards left for 
extra payments due? 

MR. BENDER: Mr. Ryan, I can't hear the 

* 

witness, I'm sorry. 

Could we have the question? 

MR. RYAIJ: I'll repeat it. 

THE COURT: *r. Rudolph, please. 

3Y MR. RYAIJ: 

it Wnen you left in February, 19 68, did you have 

any index cards left for extra payments due? 

A They would have bean on the desk, yes. 

U • Have you ever seen them since you left? 

A I have not returned to the office. 

When y° u mentioned customer files in response 
to Hr. Bender's questions, whet were you referring to, whet 
records in the office? 


o 

CN 

A 

I really don't know. I must 

have filed 

21 

correspondence somewnere. 


22 

U 

In a folder somewhere? 


[ 

23 

A 

Yes. 


il 

24 

U 

And was there ary particular 

tern, used for 

25 

folders in 

the office? 



( -ft 





£ 

















j 
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2 

Q 

You mean you just left them on your desk? 

3 

i 

A 

Yes. 

4 

Q 

You didn't turn them over to another girl? 

5 

i 

A 

No. 

6 j 

| 

1 

Q 

You didn't turn them over to Mr. Hornberger? 

7 1 
| 

A 

No. Everything was left on my desk. 

3 1 

Q 

Do you know how many they were? 

9 

A 

No, sir. Whatever contracts he had in existeao 

10 


MJR. BENDER: 1 have no further questions. 

11 


THE COURT: Mr. Ryan? 

12 

I 

1 

MR. RYAN: Thank you. 

13 ! 

I 

THE COURT: You may step down, t-hmk you. 

14 


(Witness excused.) 

15 


THE COURT: Next witness. 

16 


MI£S WAUGH: You want these? 

17 


MR. RYAN: Thank you. 

18 


THE ChERK: Would you cone forward, please? 

19 



20 


(Continued on next page.) 
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22 



23 



24 



25 
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2 

RITA 

P E A R I M I , called as a witness, having 


3 

been first duly sworn by the Clerk of the Court, 


4 

testified as follows: 


5 

DIRECT EXAMINATION 


6 

BY MR. RYAN: 



7 

Q 

It's Mrs. Perrini; is that right? 


8 

A 

That's right. 


9 

Q 

Did you ever work for Elmer E. ilornberger? 


10 

► 

A 

fes, I did. 


11 

Q 

When did you begin work ig for him? 


12 

A 

August of 1968. 


13 

Q 

And you still work for him? 


14 

A 

No, I don't. 


15 

Q 

When did you leave his employ? 


16 

A 

February of 1970. 


17 

Q 

When you were employed by Mr. Hornberger durin 

3 

18 

1968, can you 

tell us what your function was in the office? 


19 

A 

I was what you call a Gal Friday. I did secre- 


20 

tarial work. 

I ran a few errands, typing, stenography. 


21 

filing. 



22 

Q 

Did you have anything to do with extras? 


23 

A 

Yes. 


24 

Q 

What did you have to do with extras? Tell us 


ip 




25 

generally your procedure, part of your job'/ 







fls. 


3 !! 

4 i 


6 

7 

8 
9 

10 
11 
12 

13 

i 

14 ; 

| 

I 

15 j 

J 

17 I 

18 

| 

19 lj 


I! 


20 

21 

22 

23 

24 


25 
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A My job was to send out the letters to the 

hone owners requesting the money ‘or the extras before 
they closed. 


0 And do you recall whether the letters stated 

the manner of payment for the extras? 

A In which it was to be paid, you mean? 

Q Yes. 

A Yes. A check to be made out personally to 

Elmer Hornberger. 


THE COURT: Can you speak a little louder, 
please? Try speaking louder than nonsal. 

THE WITNESS: Sorry. 

Q Now, who told you to do — make these letters 

out stating that the checks were to be payable to 
Mr. Homberger? 

A The girl that broke me in. 

Q Who was she? 


A 

0 

receipt of 


A 


Jean Bowman. 

Now, did you have anything to do with the 
the payments for extras? 

Most of it was done by mail. 


i 


l 


(Continued on next page.) 
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strike out the answer. The Jury di.regard it. 
How did you know payment was made for the 

I was told by Mr. Homberger. 

He would tell you? 


"^TP. COURT* Are the jurors having difficulty 
hearing? 

If any of the jurors do not hear any answer or 
any question, please raise your hand and I will have 
repeated, it i. vital that every juror hear, .very 
question and every answer. 

o NO*, ho* did yon kno* *h.th«r p.yrat had bra 


made for extras? 


Mr. Homberger would cone out and tell bm 


so-and-so paid. 


How, did you ever see any of the checks that 
these buyers had sent in for extras? 

A I would see a check — it would be given to a 

only if it was made out to the wrong person. 


mean by that. 


Ml right, would you explain to us what you 
By that I mean in the latter I had sent to the. 


I would ask then to 

make a check out personally to 
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Mr. Hornberger and instead of that th.y would send It - the 
buyer would send It to Mr. Hornberger, but payable to the 

corporation. In that case I would get the check and return 
^ w ith a letter to the buyer. 


Stating what? 


Please make this check out personally to 


Mr. Hornberger. 


You started August of 1968, correct? 


Yes. 


0 Can you tell us on approximately how many 

occasions you were given checks payable to the corporation 
by Mr. Hornberger? 

MR. BENDER: Excuse me, 1968? 

MR. RYAN: W e will take 1968. 

A Offhand I couldn't say — I really couldn't say. 

Q Could you tell us whether fifty, ten, five? 

A I would say between three and six maybe in '68. 

0 On those occasions, did you have any conversatio 

with Mr. Hornberger about these checks sent in for extras 
payable to his corporation? 

A Just that it was made out to the wrong person. 

Q No further discussion? 


25 


MR. RYAN: Thank you, no further questions. 











A 2293 

Perrini-cross 


CROSS EXAMINATION 
BY MR. BENDER* 


«lss Perrini - Mr.., x „ Borry _ 

As I understand It, you sent out the letter, to 


the buyers for the extras, i s that right? 


Yes. 


NOW, who els. ... working In the office with 


you in 1968 — do you remember? 


Yes. 


o Who else? was ^ 

A Jean Boling wa. the girl that broke e. lot. 

^ l0b t0 **“ ™ h - to do It and Vicky colettl. At Wet 
time there were no other office glrle. 

° As far as you C an recall. It wa. standard 

procedure when you were ther. In ms, .hen extra, were 

ordered by a buyer, to s.nd out a l.tt.r .. . „tter of oour.. 

on corporate stationery to the buyer telling thee to 

acknowledge the ordering of the extra, and to .eke the ch«* 

payabi. to Mr. Hornberger Per.onally, Isn't that right _ that 
was standard procedure? 


Yea. 


right? 


All you girls knws that at the tie., l„. t that 
I believe — the ones who typed the letter, knew 
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1 



Perrini-cross 



2 

H- 

rt 

• 





3 


Q 

Certainly Jean Bollman knew it? 



4 


A 

Yes. 



5 


Q 

Vicky Coletti knew it? 



6 


A 

She didn't type the letters. 



7 


Q 

Did she know it? 



8 


A 

I don't know what she knew. 



9 


Q 

But you knew it? 



10 


A 

I knew, yes. 



11 



MR. BENDER: I have no further questions. 


12 



MR. RYAN: Thank you. 



13 



THE COURT: You may step down. 



14 



We will take a short recess. Have 

your next 

15 


witness ready. 



16 



(Recess taken.) 



17 



THE COURT: You may continue. 



18 



MR. BENDER: Excuse me, your Honor. 

I do 

not 

19 


se« 

the defendant. 



20 



THE COURT: All right, we will wait 

for the 

21 


defendant. 



22 



(Pause.) 



23 



Call your next witness. 



24 







25 


(continued on next page) 
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fiRRTRODE PATER ho , call*) .. a witn..., having 
been first duly sworn by the rl.rt of the court, took 
the witness stand and testified as follows* 

THE CLERK: State your full name, please. 

THE witness* Gertrude Patemo, p-a-t-e-T- n-o. 
THE CLERK: Be seated, please. 

DIRECT EXAMINATION 
BY MR. RYAN* 

Q Mrs. Patemo — 

A Yes. 


Q ~ (continuing) — can you tell us your 

occupation, please? 

A Bookkeeper-secretary. 

Who do you work for? 

Thomas Canale. 

What business is he engaged in? 

CPA and an attorney. 

Where does he have his office? 

Main Street, Hay Shore. 

Does he have any other secretary or boolckeepers 


Q 

A 

Q 

A 

Q 

A 

Q 


in his office? 

A No. 

Q 


A 


How long have you been working for Mr. Canale? 
It would be nine years. 
















8 


1 
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under corporate names? 

A I don't know if I am answering correctly. There 

were corporations — the books were under corporations. 

Q What were the corporations? 

A The name? 

Q Yes. 

A Story Book Manor, Story Book Homes, Horn — 

Q What did you do In writing up the books in your 

regular procedures in 1967 and 1968 — will you tell us. 
Please, as briefly and as simply as you can what would be the 
first step in any procedure that you followed in writing up 
books — what information would be glean to you end whet 
would you do? 

A I would have the checkbook and the state¬ 

ments available and I would write up the checks first ell in 
the cash disbursements book, check by check, entering then 
into the kr:counts and then I would write up the cash receipts 


from the bank deposit slips and the checkbook and do a bank 
reconciliation and post it into the general ledger. 

THE court* Did the jurors ell hear that? 
JUROR NUMBER TOO* I am having difficulty. 

THE COURT* Please speak louder. 

Q Noe, I would like to ask you more specifics 

about that general procedure. 


1 

9 2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 
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Pirst of all, when you say you received 
checkbooks. Por what account** did you receive checkbooks? 
A Prom the five corporations. 

Q Did you ever receive any checkbooks from 

Mr. Homberger's personal account? 

A No. 


Q Now, under your procedure, I'd like to ask you 

about recording receipts into the corporate bank accounts. 

You made records of the receipts of money into 
the corporate bank accounts? 


A Prom the bank deposit slips, you would enter it 

into cash receipts — in the cash column and whatever account 
it belonged in. 

Q Where would the deposit slips actually be —— 

the purpose of recording deposits into the corporate accounts? 
A They would be in the checkbook. 

Q The checkbook? 

A Right. 

THE COURT: Each corporation had a separate 

checkbook? 

THE WITNESS* Yes. 

THE COURT* You knew how to charge and credit 
each corporation? 


25 


THE WITNESS* Each had its own ledger. 












w 
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10 2 

Q 

When you say "deposit slips", do you know what 

3 

a deposit receipt is? 

4 

A 

I should have said deposit receipt. 

5 

Q 

In the check stub book, how would you know what 

6 

to do with a deposit of homy — u__- _- , . 

"oney — how would you treat it? 

7 

How would 

you eaka a record of what that represents*? 

8 

A 

Hhitt * v * r the deposit reoelpt. 

9 

Q 

Do you know who did the narking on the receipt? 

10 

A 

I can't say for certain. Whoever wrote up the 

11 

checkbook 

in Hr. Homberger's office. 

12 

Q 

I'd like you to take Goran—ant's fcrhibit 12§, 

13 

it Is for 

identification. Tell us if you recognise it. 

14 

A 

Tea. 

15 

Q 

What is it? 

16 

A 

Horn Enterprises. 

17 

Q 

* h * t it of Horn Enterprises _ whet 4e 

18 

call the book? 

19 

A 

Well, I believe everything is in this beak, the 

20 

c..h disbursements, cssh r.o.lpt. the u.nsrs! 1 .*^ la !. 


here. 


21 



22 


JUROR NUHbcK OWE* i can't hardly hear. 

23 


the COURT* That is the closest juror to you. 

24 


Mr. Shapiro, would you please repeat the answer 

25 

for 

the juror? 
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(Anaver read.) 

THE COURT: May I suggest that you remain back 
of the lectern to encourage the witness to speak a 
little louder. 

MR. RYAN: Yes. 

Q With respect to monies received and deposited 

into the corporate accounts, were there any — was there any 
categorisation done or any allocation done about those 
deposits? 

A Yes, most of them would be on jobs, so they 

would be credited to the job number. 

Q How about any other deposits? 

* Well, there would be possibly a Lilco check which 

would be charged to miscellaneous job expense or the bank loais, 
stockholder advance. 

Q What do you mean "stockholder advance?" 

A That would be Mr. Homberger. 

Q You'll have to explain to us what you mean when 

you say that would be Mr. Hornberger. 

THB COURT: A juror didn't hear that. Please 
repeat the answer. 

tHk WITNESS: The stockholder advance — 

THE COURT: May I ask that the answer be 
repeated by the reporter, because I am assuming if 









11a 


> 



8 


hapiro 

9 

amR2 

Hows 

10 


11 


12 


13 


14 


15 


16 
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they did not hear you the firat time, they 
you the second time. 

(Testimony read.) 


(continued on next page) 
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238 




A 238a 


1 

Pate mo - direct 


2 

Q What do you mean when you aay that would be Mr. 

t 

3 

Bamberger? 


4 

A That would be referring to Mr. Homberger. Mr. 


5 

Horaberger had an account called "Stockholder Advance” that 


6 

we'd enter whatever items we had been crediting or charging 

, 

7 

Mr. Hornberger. 


8 

Q Bow, I would like to ask you about that particu¬ 

1 

9 

lar item. 


10 

You have had an opportunity to look at Govern¬ 


11 

ment's Exhibit 109 and 109-A, have you not? 


12 

A This part we looked at (indicating.) 


13 

THE COURT: Mr. Shapiro, would you read it agair 


14 

— the answer only. 


15 

(Answer read.) 


16 

0 Would you be good enough to open up your book 


17 

to the Stockholder Advance account. 


18 

What period of time does that cover? 


19 

A '67 and *68. 


20 

Q What corporation again? 


21 

A Horn. 


22 

Q Bom Enterprises? 


23 

A Right. 


24 

Q Bow, when you received the check stub book, did 


25 

you —any entries for the Stockholder Advance account in 












2 


1 


the year 1967? 
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2 

3 

4 

5 

6 
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MR. BENDER: Excuse me t did you say near ’€7? 
MR. RYAN: For the year t y-e-a-r, 1967. 

MR. BENDER: I am sorry 
A Yes, I did. 

Q Mould you tell us the first entry -- 

MR. BENDER: Excuse me; your lonor. I think 
the books ought to be narked in evidence, if you're 
going to have the witness testify tram the books. 
hasn't identified it as a book in chief in which she 
made any entries. 

THE COURT: Mr. Ryan is complying with the re- 
guest, he is offering all the books of account. 

MR. BENDER: May we have her qualified whether 
she made entries in the books? 

MR. RYAN: I was trying to do that. 

Do you want me to go back?‘ 

THE COURT: ARe these the corporate books of 
the various corporations? 

THE WITNESS: Yes. 

MR. RYAN: You looked at these books today with 
Mr. Canale? 

THE WITNESS: Yes. 

Q Are you satisfied these are the books that you 
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Paterno - direct 

3 

2 

wrote up for Mr. Homberger's corporation. 

3 

A Yes. 

4 

Q And did you have any doubt about it? 

5 

A 1 just looked at Horn, I assumed the others 

6 

are the same. 

7 

Q Do not assume. I will show you the books. 

8 

THE COURT: Any objection? 

9 

MR. BENDER: I have no objection. I just want 

10 

to make sure. 

11 

THE COURT: As to all the books? 

12 

MR. BENDER: I have no objection. We pr ^ 

13 

the books. 

14 

THE COURT: There being no objection, let them 

15 

be marked. 

16 

MR. RYAN: Very well. 

17 

MR. BENDER: I just wanted to make sure that 

18 

these books have the year 1967 and '68. 

19 

THE COURT: You are consenting to the records 

20 

for the years 1967 and 1968 and no other. 

21 

MR. BENDER: Thank you, your Honor. 

22 

f 

THE COURT: If any other offer is made out of 

23 

these books before or beyon^ those years, make the offt 

24 

separately and I will consider it at that time. 

25 

MR. RYAN: Thank you. 

< 
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MR. BENDER: Thank you. 

THE CLERK: Government's Exhibits 121, 129, 130, 
131, 132 and 133, previously marked for identification r 
now marked in evidence. 

Q Noe, I mould like you to tell us about 

first entry you made into the Stockholder Advance account 
and how you made it — what information was that based oe 
what entries you made in connection with it. 

A Nell, first of all, there are checks and de¬ 

posits. 


Which ones do you want? 

the COURT: A Juror did.not hear it again. 
MR. SHAPIRO: Would you please read it. 
(Testimony read.) 

Q Deposits. 


A The first figure van at the period ending April 

30, 1967 and the amount is $19,909.60. 

Q Stop right there. 

N °w» what Information did you base that entry 

on? 

4 

A That's the total figure for the period op to 

April 30th. There are several items _ 


25 


Q 


I want the specific items. 

Do you have an entry in that book for January 
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10, 1967 for $1,000,007 

A 7**, that's the first one. 

Q Now, before you made those entries into the 

books, what information did you receive upon which you made 
the entries from? 

A The deposit receipt ticket or the check book 

had said either KKH or Nr. Hornberger —• it was marked that 
way. 

Q This would be a deposit receipt? 

A A bank deposit receipt. 

(Continued on next page.) 
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5 it? 
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And it would indicate $1,000? 


Tea. 


And it would have 


identification 


A it would be written on there, yea. 

Q What would be written an it? 

* That particular it- .ithar n. -itt- na „ 
Mr. Homberger Stockholder Advance. 

0 Have you seen thoae depoait alips and checkbook 

atuba aince you made thoae entriea? Have you ever aeen than 
again? 


0 Now ' what we you told to do when you - T 

acroaa the depoait Blip with that kind of an entry? 

MR. BENDER: I object to that. 
the COURT: May i have the question. 

( Record read.) 

THE COURT: Sustained as to fore. 

0 t»h.t —r. you told to do if anything —— you 

cane across a depoait slip with the entry KEH? 

MR. BENDER: Objection. 

the COURT: Sustained as to fore, it calls foi 
a conclusion. 

Did you ever have a conversation with Mr. Cana] 
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or Mr. Hornberger concerning how yon would treat entries 
on the deposit receipt that indicated an advance, EKH 
or Hornberger? 

A Well, when I first worked for Mr. Canale and he 

instructed me on every client that I would write up books for, 
he would of course go over it with me before I would start, 
and they would be the instructions. 

THE COURT: Did Mr. Canale tell you how to treat 
the Hornberger account then? 

THE WITNESS: Yes, everything. 

THE COURT: All right, go ahead. 

Q What was the first entry made after you saw the 

deposit slip with the $1,000 and the notation such as EEH? 

A I didn* t hear the first part of that. 

Q What was the first entry you made in the book 


before you when you saw that deposit slip stating $1,000 with 
the initials EEH? 

A Well, first of all, there is a cash column, and 

$1,000 would go into the cash column. Then it would also go 
into the Stockholder Advance column. 


you made? 


Now, are you pointing to the first entry that 


Yes. 


I have a blue pen here and I would like you to 
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initial next to the $1,000 entry —— 


MR # BENDER: I would object to it. 

THE COURT: On what ground? 

MR. BENDER: On the ground this ia a mutilation 
of a book or record. 

THE COURT: I will allow it.' • And the record 
shows the reason for the mutilation. 

Just note for the purposes of this trial, and 
initial in red crayon, the entry that you just referred 
to. Put your initials there. 

Every marking on the exhibit is a mutilation. 

We mark the outside of this with an exhibit number. 

MR. BENDER: The original document, your Honor, 
but I am guided by what you say. 

THE COURT: it is not irrevocable. The records 
are there. Anyone who reads them can sea them. And 

it is explained by the record. The Court directed it. 
All right, next. 

Q Now, that is the first entry you made about the 

deposit of the $1,000 into the Horn bank account? Correct? 

A Yes. 

0 Now r what would be the next step that you menld 

follow in the book? What would you do with respect to the 
recording of that $1,000 


z 
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2 

A It would go into the general ledger. 


3 

Q Explain to us what you mean by the general 


4 

ledger? 


5 

A We. * t this first of all are the cash receipts, 


6 

and the checks are cash disbursements. And then at the end 


7 

of the period, when you are doing your job of reconciliator. 


8 

of reconciliation, you total all these figures. And then 


9 

those totals are posted to the general ledger where the 


10 

accounts are. 


11 

Q The accounts with the categories of each item 


12 

are correct? 


13 

A Tes. 


14 

Q Mow, Z would like to just concentrate on cash 


15 

receipts for the moment. We are talking about a receipt of 


16 

$1,000 into the corporate bank account? Correct? 


17 

A Tee. 


18 

Q After you made the entry in your book that the 


19 

corporation received $1,000, what would be the next step in 


20 

your procedure for making an entry in the ledger? 


% 


21 

MR. BENDER: Excuse me. With respect to the 


22 

$1,000? 


23 

THE COURT: I assume it is with respect to -the 


24 

. $1,000. 



25 


MR RYAN: I am using that as an example 
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THE COURT: Strike that out. The jury will 
disregard that statement by Mr. Ryan. 

Please try to answer the question. 

THE WITNESS: What was that question? 

THE COURT: Mr. Simon? 

(Record read.) 

A Well, I think I would haws to repeat myself. 

This is posted to the general ledger. 

Q Well, we would like to know in simple terms 

if we can, so will you tell us what ware the next problems, 
if there was one? Was it defined a proper category for »**e 
$ 1 , 000 ? 


14 
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A No, it was already in a category. We had it in 

Stockholder Advances. That is when it would be posted — 

Q In other words 

MR. BENDER: I didn't hear the witness, your 

Honor. 

THE COURT: Mr. Simon, will you repeat that 

please? 

(Record read.) 

THE COURT: Will you please try to shout.. I 
am sure it won't be offensive to us and we may be 
able to hear it. Don't be concerned about speaking 
too loudly. 
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Q All right, now will you turn to the next entry 

you Bade in the book in sending that $1,000. 

THE COOPT: Did you then show under Stockholder 
Advances that on a certain day a $1,000 advance was 
nade by Mr. Hornberger to the corporation? 

THE WITNESS: Well, actually it wouldn’t go in 
as $1,000. It would go in as the total at the end of 
April -- 

THE COURT: So for that period you put a figure 
in of wore than $1,000. That included the particular 
advance that Mr. Ryan referred to, is that right? 

THE WITNESS: Yes. 

THE COURT: All right, next question. 

Q And the other deposits which make this total at 

of the quarter also represent deposits into the cor- 
porate account with notations such as EEH? 

A Yes. 

Q Now, can you tell us from the book before you 

how much monies were advanced by Mr. Hornberger to the Horn 
Enterprise bank account for the year 1967? 

A $60,305.23 for 1967. I am sorry. I am mistaken. 


because it already has a balance from I assume before. 

Q All I want to know is how much was deposited 

during the year 1967 with these entries EEH and , therefore. 
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2 

placed in 

the Stockholder Advance account. 

3 


MR. BENDER: Referring to this one corporation, 

4 

that is , Enterprise. 

5 


MR. RYAN: At this time. 

6 

A 

I would have to add up the figures with an 

7 

adding machine. 

8 

Q 

Would you read off the figures for us7 

9 

A 

$19,909.60, $2,500.00, $2,000. 00~ $2,000.00, 

10 

and this is a journal entry (indicating) $1,500.00. 1 

11 

Q 

That doesn't refer to a deposit? 

12 

A 

No. 

13 


THE COURT: Would you like to add them up? We 

14 

are 

only talking about 1967. 

15 


THE WITNESS: Tea, including the journal t‘y 

16 

it 

is $27,909.60. 

17 

Q 

Now, in your categories that you had for tiSMt- 

13 

ing deposits of money into the corporate bank ar> junt, did 

19 

you have any category for extras? 

» . M 

20 

A 

No. 

21 


. May I just say something? 

22 

Q 

Go right ahead. <■'"* 

23 

A 

It most likely would have been under the job 

24 

number and 

/ 

woulnd*t have a category for extras of it* own. 

25 

Q 

But it would have to be deposited into the 
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corporate account for you to pick it up? Right? 

MR. BENDER: I will object to that. 

THE COURT- Overruled. I will allow it. 

Q Mere you ever given — 

MR. BENDER: Mhat was her answer? 

THE COURT: Mill you read that, Mr. Simon? 
(Record read.) 

A That is the only way I could pick it up. 

Q M er e you ever given any personal bank account 

records of Mr. Hornberger? 


A No. 


Q Hone whatsoever? 


A Mo. 

Q Or any information related to it? 

A Mo. 

MR. RYAN: I have no further questions. 
THE COURT: Mr. Bender? 

CROSS EXAMINATION 
BY MR. BENDER: 


Q Mrs. Paterno, with respect to the same book. 

Government* s Exhibit 129, which is that book before you, you 
referred to entries which you posted into the cash account 
of Stockholder's Advances of some $19,000 representing 
entries from January 1967 to the end of April. 1967. Do you 


25 
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recall that? 


Paterno - cross 


A Yes. 

o Now, are there any indications in the caah 

column as to just what tho.e deposits repr.santad or what 

those entries represent? I. there anythin, in th. cart, 
column Itself? 


A On the books? 

Q Yes' 

* No. The caah column itaelf la Jnat the actual 

deposit. Then we break it down to the account — 

0 Yes? 

A And those Items that you are mentioning are la 

the caah column and then alao under the account of stock- ' 
holder Advances. 

Q Well, now, you mentioned! the fact to Hr. Ryam 

that those five or six entries for the first quarter of 19CJ 

were EEH advances or EEH or Mr. Homberger. Do you recell 
that? 

A Yes. 

Q Take the entry of February It, 1967 for 55 , 000 . 

Do you know what that was? Do you know what the so arc of 
that entry was, what its nature was? 

A It was marked on the deposit slip, as I have 

said, oither EEH, Homberger, and then it also said note. 
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Paterno - cross 

Q Note? 

A Yes. 

Q N-o-t-e? 

A Yes • 

Q What was that, a promissory note? 

THE COURT• If you know. 

THE WITNESS: No, I don't. I had probably 

questioned it at the time and that is the reason the 

word "note" had appeared — 

Q Excuse me, could you explain to us what you 

“•an — why would a note — would that mean that a note was 
deposited to the corporate account, a promissory note? 

A No. I would only have seen the deposit receip 

But it must have had a notation on their, either EEH, note, 
or Homberger, note. 

Q In other words, this was not clearly a check 

from Mr. Hornberger's bank account, personal bank account, 
deposited in the Horn Enterprise corporate account. 

(Continued on next page.) 
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A Well, actually in all these inatancaa I 

wouldn' t know whether they „ re ch#ck . „ wh>t) , v , r< ^ 

they -ere deposited. I wouldjust know scoordin, to*, 
infontation, whatever ... U.ted o„ the depe.lt, to». 1 , 
it .eld Homberger or EEH. and I would cr.dlf .th. stock- 
holder .dvnnce It there wa. no further inf oration. 

0 You have no notation nun. to the $1,000? 

A No. 

0 la It yourte.tl-ony that you are -_ 

the eource of that entry ... «». noftloo on slthsr the 

deposit receipt orth. back of the check stub book which had 
EKH or Mr. Hornberger? 

A The $5,000? 

Q . No, the $1,000? 

a Oh, the $l,ooo, yea, otherwise I wouldn't haw* 
put it; I would have questioned it. 

Q Youalao after the $5,000 entry hava the 

$1,800 entry, is that right? 

A Yes. 

Q You have no notation as to what that ia at 

-11, have you, next to that entry, what the .cure, la? 

A It is in the stockholder advance account. 

Q Yes. 

A That is the only way — that is how wa 
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ul&seify it according to the account. 


You credit it to the stockholders advance 


account? 


A Yes. 

Q But you don't know specifically what the 

nature of that source is, do you, whether it is a promissory 
note or a check deposited — 

THE COURT: The method of advance you are 
talking about? 

MR. BENDER: Yes. 

A That would K*n true of all deposits. We just 

go accordingto what is written on th deposit receipt 

Q Well, at least with respect to the $.9,000 

that you referred to were there differences, if you know, 
in the source of those deposits? 

THE COURT: I will sustain objection to that. 
I don't think it's clear. 

MR. BENDER: All right. I will try to make 
it clear. 

THE COURT: Source I think is the wrong word. 

Q (Continuing.) The nature or the kind — 

THE COURT: THe nature or kind of payment 
into the corporate account. 

MR. BENDER: Exactly. I will accept that. 
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I appreciate your Honor's statement. 

Q (Continuing) Doyou understand? 

A Can I ask some tiling —— 

THE COURT: No. If you can't answer it say 

you can't answer it. 

Q Let me give you an illustration. You told ns 

that the $5,000 which is entered in the stockholders advance 
of Enterprise of February 16th, 1967 bears the notation 
next to it -Note"? 

A Yes. 

(Continued on next page.) 
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Q 

an try? 

A 

Q 

A 

Q 

A 

Q 

A 

Q 


Paterno . cross 

All right. You have nothing next to the $1,000 


Right. 


You have nothing next to the $1,800 entry? 

Yes. 

Which is February 24, 1967? 

Correct, yes. 

You then have another entry of $4,000; do you nc 

Yes. 


t? 


And that's dated March 7, *67? 


A Yes. 

Q And that's — what notation do you have next tc 

that? 

A Transfer. 

a 

•e 

Q Transfer? 

A Yes. 

Q What does that eean? 

A To eean — it must have been written on — 

THE COURT: No. Do not speculate. 

If you know what it means, then say so. If you 
did nothing sore than copy the language or words that 
were on the deposit slip and you know nothing more 
about it, why then say so. I do not want you guessing 


25 


about what it could be 
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Pate mo - cross 

TBE witness t Well, that is true. X really 
dldn* t know what it was. If it said — it said ai 
Mr. Homberger, KEH or Stockholder Advance, bat it 
always said transfer. That's why I pot down 
Q All right. 

A The fact that it said "Mr. Bornbergar", 


wtrr it went into the Stockholdex 

Q All right. How, the 

is that right? 

A Tea. 

Dated 4/27/67? 

Tes. 

What was that? 

That want into Stockhold 
What was it? 

That X don* t know, it could haws 

check. 


t. 


> 


, which is $S,1M.4 


Q 

A 

Q 

A 

Q 

A 


0 What does — do you have any description 

to that? 


A No. That* s true of all 
further description. You classify it 
its proper account is the description. 

0 Excuse ee. I didn't 
ahead. Finish. 


- yon don't put a 
• classifying it in 

to cut you off. Go 


I 
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Pate mo - cross 

A That was all I was going to say. 

Q Were you faeiliar with the practice of Nr. 

Homberger turning back his salary checks to the corporation? 

A They have — I see that they are on the books. 

***** ***** been deposited, but as you are working with the 
books, you don't go back and look at each individual — each 
salary check and then trace it to see if it was deposited. 

I go according to what's written on the deposit received. For 
■e that's ey authority to put it into the account. 

Q Tea. Now, Mrs. Paterno, his Honor had asked you 

a question before, when we were laboring under who gave you 
instructions, as to how to handle these entries in the 
Stockholders Advances, and went to enter theca, and his Honor 
asked you whether you received instructions fron Mr. Hombcrgor 
or Mr. Canale; do you rensMber? 

A Tea. 

Q And you answered that you received instructions 

from Mr. Canale? 

A Tes. 

Q You never received any instructions fro* Mr. 

Homberger; did you? 

A No, never did. 

Q Now, do you recall whether in addition to 


withdraw that. 
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y°° rocall whether or not you received e 
checkbook of the corporation or anyone of the corporations 
end a bank deposit receipt which listed a deposit to 
corporation but had no EEH or KEH Advance or *r. 
on it? Did you? ‘ 

A In other words, no identification at all? 

U" ^7? 

Q That's right. 

A Yes, surely. 


• V' •- 


(Continued on next page.) 
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Q Did it happen frequently? 

A Well, not as frequently as checks that were 

not listed according to job numbers. That had to be broken 
down. But there were deposits, I am sure. 

I can't really say if it is in Horn Enter- 
’■ kut from time to time there were deposit slips that 
were not identified at all. 

Q Please keep your voice up. The ja-ors are 

very anxious — 

THE COURT: To make it easier, Mr. Bender, 
if you took a position at the lectern, the w i tnes8 
wouldn't turn her head away from the jury. 

MR. BENDER: Surely, your Honor. 

Could we have the Reporter reread the 
witness' answer, your Honor? 

(Question read.) 

BY MR. BENDER: 

Q For a moment let me stay with that. 

You mean that when you received the checkbook 
Siub or the checkbook stubs of one of the corporations, 
and/or che deposit receipt, the source of the deposit would 
not have a job number down, unless it was money received 
in connection with the particular job? Is that right? 


25 


A 


Well, I wouldn't know what the source was 
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Cross-Paterno 

but xf there was no- identification at all on the deposit 
slip, we would put it in an accout called suspense. 

9 

Q Excuse me, Mrs. Patemo, what did you Bean 

by a job number? 

Were you familiar with the way the — the 
contracts were handled by the various corporations on the 

building of homes, at least as to identification? Or ths 
category? 

A They would be listed according to job 

numbers. Possibly sometimes they would also hawe building 

loan and the name, but we would — we only list it according 
to job number. 

If there is a job number. 

0 You list it in the Horn 


for example? 
A 


book# 


Yes. 

Government's Exhibit 129, the job number? 
Yes. 

What else did you list with respect to that? 
To the job numbers? 

Yes. 

Also the checks. 

In other words, — 

The sane way. 
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Cross-Paterno 

Q You had a ledger sheet or sheet in that book 

with respect to every single job in progress? 

A Yes. 

Q And every job completed? 

A Yes. 

0 Is that right? 

A Yes. 

Q And you kept a record in that book of all 

advances? 

On that job and all disbursements on that 

job? 

A Yes, true. 

Q Now, with respect to your making an entry 

in that book, you say that there were certain times when 

ware deposits to the corporate account which did not 
identify the deposit as coming or relating to a particular 
job, is that right? 

A Or relating to anything. If it was just a 

deposit slip, with no identification at all. 

Q How frequently did that happen? 

A That is hard to say. 

Q Hell, if you don't — if it is — if you 

can recall? 

A On checks, like I say, there were a great 
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many check, that we had to put In suspense because they 
weren't broken down into job numbers. 

Deposits I am sure there were some, but it 
is very hard to say how many. 

0 Well, do you recall any instance where a 

payment was deposited — received and deposited to the 
corporate account and when given to you, it was credited 
to the wrong job number? 

A Would you give me the question again? 

THE COURT: Mr. Rudolph. 

(Question read.) 

A I wouldn't have any way of knowing when I 

am writing up the books whether the job number that Is 

Hated on the deposit receipt, whether it is correct or 
incorrect. 

THE COURT: No. 

The question is, whether you now recall 
crediting a receipt to a particular job number and 
then learning later it was improperly credited? 

Do you recall anything like that happening? 

THE WITNESS: Ho, I don't. 

THF COURT: All right. 

BY MR. BENDER: 

Q Do you recall — withdraw that. 
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Cross-Patemo 264 

Now, with respect to these advances, the 
stockholder's advances, it is true that there were advances 
■lJfcilar* not necessarily in amount, which you entered in 
the cash receipts and then posted to the general ledger, 
with respect to the — to the other corporations as well? 

A Yes. All the — they are similar. All the 

lddgers. 

Q There were additional advances, stockholder's 

advances ? 


A Yes. Right. 

Each book is complete. 

Q Represented by deposits to the corporations? 

In all the files, isn't that right? 

A Yes. 


Now, with resepct to the advances themselves, 
which you entered in these books, how frequently did you 
have deposits in the corporate accounts where either 
the checkbook nor the deposit receipt had any name like 
B.E.H. or stockholder's advance or anything like that? 

Or any notation? 

I am not talking about these that you have 
entered in the stockholder’s advances. Do you follow me? 

A But you are talking about receipts now? 


25 


Cash 'receipts, not checks? 
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0 I an talking about when you rece ’.Ted from 

the corporate office the checkbook stubs of the corporations, 
and any and all deposit receipts, bow* frequently were there 
no notations at all to identify that deposit to the corporate 


account? 


And yet, which you entered as a stockholder's 


advance to Mr. Horoberger? 


No, none of thee that I entered on stockholder 


advance were not identified. 


I only entered those that ware identified as M 
Bormbmrg 0 r. It there was no identification on the deposit 
receipt, it went into suspense account* • 


suspense? 


You *•*“# into a column which is called 


That is right. 

And was this a oolumn that you prepared at 


the end of the year? End of a tax year? 


No. As it was posted, it went into that 


account. 


0 And what happened to it in suspense? 

A Oh, I would make up the actual — I would 

make up a list of the actual deposits and the cheoki 


because there were a good many checks, with the date of the 
deposit and the amount, and then Mr. Canale would take the 
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list over to Mr. Hornberger's office and he would get the 


answer on that. 

Q Do you know who he spoke to? 

A I assume it was Vicky that did the books 

at that time. I can't say for certain. 1967. 

Q Well, now, you recall — now, can you tell 

us how frequently was it necessary for you to enter in 
suspense account unidentified deposits to the corporate 
accounts which wound up in the stockholder's advance account; 

A I don't really know that any of them did 

go into stockholder advance. 

May I look at the expense acco nt? That is 
the only way I can really answer that question. 

0 Oh yes, please. Ey all means and please tell 

us what book you are looking at so we all know. 

A This is scill Korn, I believe. 


That is 129. 


THE COURT: That is the Horn Enterprise 


ledger? 


THE WITNESS: Yes. This is 1967. 

I can't possibly remember without looking 


at the ledger. 


BY MR. BENDER: 


25 
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0 Let me ask you this question. Maybe I can 

shozten this. Is this correct? 

That a minor number of entries contain nota¬ 
tions, that is entries in the checkbook stub or in the 
deposit receipt, that a minor number of entries contain 
notations as to stockholder's advances while the ferns 1 nilsi 
had no notations at all? 

A I didn't hear the last part of that. 

Q While the remainder had no notations at all? 

Is that a correct stateawnt? 

A I am sorry. 

I didn't quite understand the statement. 

Q With respect to deposits *hlch were made 
into the corporate accounts, in 1967 and 19C9, which you 
say you put into the stockholder's advance account, is it 
correct that only a minor number of the entries that 
reflected the deposits in the checkbook stub or in the 
deposit receipt, contained any negation that it came from 
E. E. h., stockholder's advance, noted as such, that the 
remainder had no notation on them at all? 

A In other words, you are asking — 


THE COURT: Sustained as to form. 

The witness obviously doesn't understand 








-♦ 
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2 

the question. First I will ask, can you recall 


3 

any instance in the Horn Enterprise account where 


4 

you credited the stockholder's advance, where there 


5 

was no identifidation -- identifying marking on the 


6 

deposit slip? 


7 

A THE WITNESS: Never. 


8 

BY MR. BENDER: 


9 

Q Do you recall being interviewed on March 


► 10 

22nd, 1973, by Special Agent Matsella and Revenue Agent 


11 

Valardi? 


12 

A I don't recall the date, hut I recall the 


13 

meeting, yes. 


14 

Q At that time did you discuss with them the 


15 

postings to t! stockholder's advance account? 


16 

A Yes, I believe we did, yes. 


17 

0 Did you tell them at that time that a number 


18 

of entries contain notations as to stockholder’s advances 


19 

while the remainder had no notations at all? 


2 j 

A I am sorry but I — maybe you are too far 


21 

away from me, but I can't really exactly hear that question 


22 

clearly. 


23 

To know what it is you are asking me. 


24 

THE COURT: Mr. Rudolph, will yon please 


25 

give it to the witness. 
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Listen very carefully. 

MR. BENDER: May I mark this for identificatio 

THE COURT: Don't answer it unless you 
understand it. 

THE WITNESS: Yes, because I don't really 
understand that question. 

THE COURT: The one question is whether 
you hear it. 

The other question is whether you understand 
it. We can only provide you with the hearing 
apparatus. 

THE CLERK: Document marked Defendant's 
Exhibit G. for identification. 

(Defendant's Exhibit G marked for 
identification.) 

THE COORT: Did you just say that? That 
is the only question. 

THE WITNESS: Read it to me again slowly. 

THE COURT: Once more. 

(Question read.) 

THE WITNESS: I don't recall that I had 
said that, but can I say what it is? 

THE COURT: Ho. That is the only question 


at this moment. 
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2 

Q Can I show you <1. for identification? 


3 

Would you just lock at this and just see 


4 

if jt refreshes your recollection as all as to what you 


5 

indicated at that interview? 


6 

And please don't rear it. 1 wean, don’t 


7 

read it out loud. 


8 

A Don't read it out loud. 


9 

Actually, part of this is — 


„ 10 

THF. COURT: No, just answer the question. 


11 

The question is, does that refresh your 


12 

recollection that that is what you told the agents? 

l 

i 

13 

A Hot — doesn't look exactly the way it appears 

i 

| 

14 

here. Part of it really — 


15 

THE COURT: No. 


16 

Don't say anymore. 


17 

BY MR. BENDER: 


18 

Q Tell us what you did say. 


19 

A Well, the question at that time probably was 


20 

for me to explain how the cash receipts were posted. 


21 

And the cash receipts, like I said, we -- 


22 

I would post it from the bank deposit receipts and those 


23 

that are marked job number, went into advances on jobs. 


24 

under the job number. 


25 

Those that were marked E. F. H., Mr. Homberger 
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or stockholder advance, were credited to stockholder 
advance. Those that had no Identification at all w. pat 
inot the suspense account. 

And then of course, there are other account*, 
like bank loans, miscellaneous expenses, possibly a 

telephone refund or whatever, but the*, are the main account* 
and that is what I had said. 

0 Very good. Now, with regard to any entry in 

th. checkbook stub or in a deposit rcelpt which was 

marked just simply E. E. H., y OU a,,^ th , t th . t , 

stockholder's advance? 

A Yes, ^finitely. 

0 And do you know how frwjaently that ocoorred 

that all that there was was th. mark In th. checkbook .tab 
of the various - of the corporate - of whichever corpora 
tlon It pertained to, where It was just E. E. H.7 

A I could only refer back to the account. To 

sea. 

It is hard to pull out a f rom 1957 

and say hcrw frequently it is. 

0 But the books do reflect that? 

A Oh yes.. 

0 In other words, that would be whrere — it 

would be listed in suspense? 
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Wasn't your question, if it was clearly 


marked E. E. H.? 


Q Only marked E. E. H.? 

A 0nl y marked E. E, R., or Mr. Hornberger, it was 

true of checks as well as deposits, it would qo in stock¬ 
holder advance account. 

Q It would go in automatically? 

A That is right. 

Q And you would not ask Mr. Hornberger what that 

was? 


0 You just put it down automatically? 

A That was my authority. What was the — the 

markings that were on the deposit receipt was my authority 
to put it in stockholder advance. 

I had no reason to question it otherwise. 
MP. BENDER: I have no further questions. 

BY MR. RYAN: 

Q Mrs. Paterno, if you had the time, would 

you be able to point out to us each deposit that you 
recorded in your book, which was fcased upon a deposit 
receipt that said E. E. H., if you had the time? 


25 


A 


Surely. 
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All right. 


Perhaps I will ask that that be done. 
THE COURT: No statements. 

MR. RYAN: Well, I am going to ask the 


witness to do that. 


MR. BENDER: To do what? 

MR. RYAN: But not now of course. 
THE COURT: Well, we will 


•t this tlae 


for lunch. 


I will ask the jury to return at ten minutes 
after two. It is an hour and ten minutes for lunch. 

THE WITNESS: Does that mean I am finished? 

THE COURT: No. 

You may step down. You are asked to return 
at ten minutes after two. 

The jury may be excused. 

(The following occurred in the absence of 
the jury.) 

MR. BENDER: what was it that you requested? 

HE COURT: i am sorry. You were distracted 
for the moment. 

I rton't know that I would even have permitted 
the question. 

MP., BENDER: What was the question? 


/ 
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THE COURT* Will you read the question and 

answer? 

(Question read.) 

MR. BENDER: I object to that your Honor. 

THE COURT* Of course that is objectionable. 
Strike it out. I will tell the jury 
to disregard it, but Miss Paterno is directed to 
return and, in the meantime, make the computations 
that the Government asks. 

And expect to give the answers. 

MR. BENDER* Make what computations? 

THE COURT* What ' was suggested by Mr. 

Ryan. 

I assume that you want to know the frequency 
with which — 

MR. RYAN: The amounts. 

THE COURT: And the amounts. Which advance — 
stockholder * s advances were made in all the corpora¬ 
tions. Both years. 

MR. BENDER* Your Honor, if this witness — 
if I understand the witness, that is is clearly 
posted in the books, let She government’s agents 
do that. 


25 


It is an exhibit in evidence. 
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THE COURT: That is on* 


275 


way. 

MR. BENDER: Why should this waatn who is 
working for an accountant and — hare to be here 
to do this for the Government? 

THE COURT: Suppose Mr. Ryan decided to go 
through every book and ask that question to each 
corporation and then ask her to total it up, I 
would permit it. 

Now, we are just going to save time by 
having her do it. 

MR. BENDER: The Government has totals. 

The Government has had these books. They know 
what the totals are. 

THE COURT: Do you have the totals? 

MR. BENDER: Of course they have. 

THE COURT: Why can't you agree 
Bender on this and save a lot of time. 


with Mr. 
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1 1 

MR. RYAN: If I should get the agreement 

HSLBB 


AM - 1 2 

MR. BENDER: I will be glad to give him an 

3 

agreement. 

4 

THE COURT: If you agree, there are many 

5 

matters that were testified to that were obviously 

6 

ideal subjects for agreement. I do not know why 

7 

testimony was taken — why much of the testimony was 

8 

taken. That you certainly can agree on. It is right 

9 

in the books. 

10 

MR. BENDER; She has it right in the books. 

11 

THE COURT: All right, I will have to ask you 

12 

to return at ten minutes after 2 : 00 , so you can be 

13 

excused before the jury if the agreement is reached. 

14 

(Luncheon recess taken. ) 

15 


16 


17 


18 


19 


20 


21 


22 


23 


24 


25 
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AFTERNOON SESSION 

THE COURT: Are you ready to stipulate, Mr. 

Is Mr. Bender ready to stipulate? 

MR. RYAN: He is, sir. He wants ue to asks 


some corresponding entries. It is just a mechanical 


matter. 

THE COURT: Have you stipulated to the facts 
to which Mr. Ryan was ready to ask questions on? 

MR. BENDER: Yes 

All I wanted on this schedule that Mr. Ryan is 
making up on the total of the Stockholder Advances 
was to put down the exhibit numbers which referred to 
the checks which were deposited in the personal 

account. 

• 

THE COURT: Are you going to give that infor¬ 
mation to the jury now? 

Is there any reason for holding up the jury? 

MR. BENDER: We want to give you one other 
stipulation, which the Government I think would like 
to have. 

(Pause.) 

THE COURT: Gentlemen, I'm going to call the 
jury in. If you don't intend to ask any questions 
of Mrs. Paterno, I am going to excuse her. If it is 
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2 1 

just a calculation, then you just make it. 


2 

MR. RYAN: I would like the witness to be 


3 

excused. 


4 

THE COURT: Seat the jury f please. 


5 

Would you take the stand, Mrs. Paterno. 


6 

GERTRUDE PATERNO, resumes the stand and 


7 

testifies further as follows* 


8 

THE COURT: I sustained the objection to Mr. 


9 

Ryan's question. I ask you to disregard the answer. 


‘ 10 

Any more questions, Mr. Ryan, of this witness? 


11 

MR. RYAN: I would just like to state 


12 

THE COURT: No statements, please 


13 

DIRECT EXAMINATION 


14 

BY MR. RYAN (Continued) : 


15 

Q Do you know the total amount of monies advanced 


16 

by Mr. Hornberger from his personal account into the corporate 


17 

accounts? 


18 

A No. 


19 

Q You could tell that from the record; is that 


20 

right? 


21 

A Prom the records that I wrote up? 


22 

Q Yes. 


23 

A I* d have no way of knowing where they came froii 

• ! 

24 

Q Right, but you know the total amount of monies 


25 

* 

J. 
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1 

Canale - direct 


LMCTX 2 

THOMAS J. CANALE , called 


1P*2 3 




as a witness herein, having been first duly sworn 


hs/nc 

4 




by the Clerk of the Court, was examined and testified 


5 

as follows: 


6 

THE CLERK; State your full name. 


7 

THE WITNESS: Thomas J. Canale. 


8 

DIRECT EXAMINATION 


9 

BY MR. RYAN: 

1 

■o 

Q Mr. Canale, would you tell us your occupation? 


11 

A I am accountant — Certified Public Accountant 


12 

and an attorney. 

1 

13 

Q How long have you been a Certified Public 

1 

1 

1 

14 

Accountant? 


15 

A About 15 years — 16 years. 

i 

16 

Q And you practice Individually? 

I 

1 

17 

A Yes, I do. 

! 

18 

Q How long have you been doing that? 


19 

A Since about 1958. 


20 

Q Prior to 1958 did you do any accounting v* rk? 

1 

21 

A I worked for a certified public accounting 


22 

firm. 


23 

Q What was the name? 


24 

A Lybrant, Ross Brothers and Macoraty. I worked 


25 

for Holmes & Davis and for Suffrin & Pinault. 
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2 

I Q 

AH- right. Now, in the course of your practice 

3 

as an accountant did you represent Elmer HOrnberger? 

4 

A 

Yes, I did. 

5 

Q 

Did he conduct his business in corporate 

6 

names? 


7 

A 

Yes. 

8 

Q 

How many corporations? 

9 

A 

Basically five. 

10 

Q 

Would you tell us the corporations? 

n 

A 

Story Book Homes, Incorporated; Story Book Nanoy 

12 

Incorporated 

; Dotal Builders Corporation or Building 

13 

Corporation, 

Horn Enterprises, Incorporated and — was that 

14 

five? 


15 1 

Q 

Pour, you are missing one. 

16 

A 

Elpa Builders. 

17 

Q 

When did you begin doing accounting work for 

18 

Mr. Hornberger? 

19 1 

A 

About 1959 or so — 1958, 1959. 

20 

Q 

How about today, do you still represent 

21 

Mr. Hornberger? 

22 

A 

Yes, I do. 

23 

Q 

With respect to the year 1967 and *68, would 

24 

you tell us generally but briefly what your function was as 

25 

the accountant for Mr. Hornberger? 


A 
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A To write up the books and to make tax — prepare 

tax returns and final statements for the corporation. 

Q Did you ever prepare hi3 personal income tax 

returns? 

A Yes. 

Q I show you Government's Exhibit ^, 5» 6, 7, 8, 

9, 10, 11, 12 and 13. 



9 


(Shown to witness.) 

* 

10 


Do you recognize those documents? 


11 

A 

Yes. 


12 

Q 

What are they? 


13 

A 

Tax returns for the various corporations? 


14 

Q 

What years? 


15 

A 

1967 and 1968. 


16 

Q 

How about Mr. Hornberger's tax returns, are 


17 

they In there? 


18 

A 

Yes, 1968, 1967. 


19 

Q 

Referring to Exhibits 4 and 5, correct? 


20 

A 

Right. 


21 

Q 

You prepared these returns, did you? 


22 

A 

Yes. 


23 

Q 

Now, I would like to ask you about the manner 


24 

in which you 

prepared these returns — first of all, what 


25 

records did 

you have of income? 
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A Cash recelDts, hook which was credit — the 

deposits were credited to the various accounts. 

THE COURT: When you say these returns, are 
you referring only to the corporate returns or do 
you include the personal returns? 

MR. RYAN: I Include the personal returns. 

THE WITNESS: I didn't have books on the 
personal. 

Q How did you determine the Income there? 

A Whatever he had on the W-2 — the corporation 

u3ed to pay him a salary — any Income under aubchapter S 
— any other Income that he might have on the 1099 — he 
might have on the 1099 - 

THE COURT: You are talking to a Jury. When 

you talk about subchapter S, explain that and — 

THE WITNESS: Subchapter S Corporation Is a 
corporation which elects not to pay Pederal Income 
Tax. In effect, the Income that that corporation 
earns Is picked up on the individual return and 
therefore there is not the double tax action of the 
corporation and the Individual — so on his personal 
return whatever income was shown to the corporation 
return for two of the corporations — Story Book Hones 
and Elpa Builders was picked on his personal return. 
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A 1099 would be a little slip thatjou get 
from a bank showing how much Interest you earned 
during the year — taxable Interest. 

THE COURT: When a corporation Is In business, 

the corporation, like an Individual must file an 
Income tax return showing any Income and expenses 
and taxable Income? 


THE WITNESS: That’s right. 

THE COURT: Under Subchapter S — a business 


corporation must pay taxes on any profits It makes. 

* THE WITNESS: That's right. 

THE COURT: Subchapter S corporation Is differ¬ 

ent? 


THE WITNESS: Subchapter S Is different as that 
there is .no tax. They elect not to be 

taxed as a corporation. Whatever the net Income after 
expneses is added to the personal return of the 
Individual who owns the stock — 

THE COURT: Does a Subchapter S corporation 

have to file an income tax return? 

THE WITNESS: It has to file a return. 

THE COURT: What's the purpose — 

THE WITNESS: It's an information return. 

THE COURT: Just an information. Like a 
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partnership would have to file an Information 


return. 


THE WITNESS: That’s right. 
THE COURT: Go ahead. 


BY MR. RYAN: 


Q Let me show you Government's Exhibit 4. That's 

the personal return for Mr. Homberger for the year 1967 , • 
all right? 


Yes. 


Q Can you tell us what the sources of Income were 

that were listed on the individual Income tax return? 

A Salaries. 

Q Prom what? 

A Prom the corporation undoubtedly. 

Q You determined that how? 

A Prom the W-2 — we would prepare payroll tax 

return — whatever the payroll was. 

Q Prom the corporate records? 

A Right. 


1967 year* 


What were the other sources of Income for the 


Since I don't have the whole thing here _ it 


would seem to be other Income — it would probably be the 
Subchapter S Income basically. 

Q And the Subchapter you are referring to a 
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particular — 

A Elpa and Storybook Homes. 

Q Where would you get the information to put on 

the return that he received Income from those corporations? 

A Prom the tax returns of those corporations. 

Q Okay. 

Where would you get the information to prepare 
the corporate tax returns? 

A Prom the books and records of the corporation. 

Q Now, you had a bookkeeper or a secretary w <rklnp 

for you? 

A That's right. 

Q That's Mrs. Paterno? 

A That's correct. 

Q And she wrote up the books, in fact, correct? 

A That's correct. 

Q Under your direction and instruction? 

A Yes. 

Q And you are aware, are you not that there 

were monies Mr. Hornberger had advanced to the various 
corporate bank accounts? 

A Yes. 

Q And a record was made of these advances into the 


25 


corporate bank accounts? 
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A Yes. A record of all deposits were made, all 

disbursements, checks, notes, — whatever. 

Q All deposits Into the corporate bank accounts 

there was a record? 

A Yes. 

Q Did you ever have any of the personal bank 

accounts of Mr. Hornberger? 

A No. 

Q Never? 

A Never. 

Q With respect to the monies that Mr. Homberger 

advanced to these various corporations they were treated 
as stockholder advances? 

A That's right. 

Q Is that Income? 

A No. 

Q Why not? 

A Because It's a loan — a loan to a corporation 

Is not Income. 

Th’E COURT: Were you the one that directed 

that theybe described as stockholder advances? 

THE WITNESS: I probably catagorlzed them — 

as a catagory -- anything that Is not Income, your 

Honor, would be put Into some kind of account that 
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would Indicate what It was — a stockholder — we 
happened to call It a stockholder advance. 

If an Individual stockholder lends money to 
a corporation that's a stockholder loan or advance 
we call It. 

THE COURT: Is an advance also a loan? 

THE WITNESS: I suppose ao — It's semantics 
— we eould call It a stockholder loan — my terminoloi 
Is a stockholder advance. 

THE COURT: Contribution of capital would 

never be an advance? 

THE WITNESS: No, that would be capital stock. 
THE COURT: All right, go ahead. 

(continued next page.) 
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BY MR. RYAN: 

•j At the time you would prepare the corporate 

income tax returns, would you take into account the stock¬ 
holder advances? 

A Well, at the end of the year — the fiscal 

year which is the calendar year in all cases here - 

Q That's December 31st, the end of the year? 

A Yes. 

Q Okay. 

A My bookkeeper would give me a trial balance. 

One of the figures, of course, on the trial balance would 
be stockholder advances. 

A trial balance is nothing more than a list 
of the balances in each account. Of course, the debits — 
being a double entry system —• the debit a equal the credits. 

Q When you talk about a balance in each account, 

you are not talking about bank accounts? 

THE WITNESS: No, individual accounts like 
for each expense there would be an accoun t, for 
each income there would be an account, for each 
liability there would be an account, for each asset 
there would be an account — of course — one of the 
assets being cash. 


25 


Q 


Was there ever any discussion with 
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Mr. Hornberger concerning thesource of the advances deposited 
into the corporate bank accounts? 

MR. BENDER: At what time? 

MP.. RYAN: 'G7 and '68. 

A No — probably not. 

Q Nothing? 

A No. 


Q Are you familiar with the term extras in the 


industry? 

A Yes, I am. 

Q You represent any other builders? 

A Yes. 

Q In '67 and '68 did you have any discussion with 

Mr. Hornberger about extras? 

A No. 

Q Have you had an opportunity to ascertain 

how much was advanced by Mr. Hornberger to these corpora¬ 
tions during the years '67 and '68? 

A My girl prepared a schedule, you know, from 

the books what was advanced. 

Q That is Mrs. Paterno? 

A That's right. 

U Do you have the schedule? 

A No, I gave it to Lou Bender — Mr. Bender. 



1 

2 

3 

4 
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Q Do you remember what the total amount was?? 

No, I would only be picking a figure out of 
the air. I couldn’t say what that was. 

Q At the end of the year, you told us that you 

balanced out the books? 

A Mrs. Paterno would give me a trial balance. 

Q Under your supervision? 

A Yes. 


10 


Q 

Would you explain to us what the effect of 

11 

this 

stockholder advance 

account is at the end of the year? 

12 



MR. BENDER: 

I object to that. 

13 


Q 

In simple terms — 

14 



MR. BENDER: 

I object to it. 

15 



THE COURT: 

Can you answer that question? 

16 



Do you understand the question? 

17 



If you understand it, I will allow it. 

18 



THE WITNESS: 

I understand the question. 

19 


Q 

All right. 


20 


A 

The balance 

whatever the balance was in 

21 

there 

is what 

the corporation owed Mr. Hornberger. 

22 



THE COURT: 

Does the advance effect the net 

23 


worth 

in any way -- 

in other words, the amount of the 

24 


advance is a credit 

and isn't there a liability for 


the loans payable to the stockholders — doesn’t it 


25 
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2 

balance off? 


3 

THE WITNESS: Well, that's — I don't think 


4 

you are phrasing it right. Judge. This balance in 


5 

this account is a loan of the individual — 


6 

Q To the corporation? 


7 

A Yes, on the corporation books it shows it as 


8 

a loan. 


9 

THE COURT: Isn't it athe same as a stranger 


► 10 

lending the money to the corporation? 


11 

THE WITNESS: Yes. 


12 

THE COURT: Mr. Ryan wants to know the effects 


13 

on the financial condition of the corporation. 


14 

THE WITNESS: As a balance sheet — it would 


15 

be a balance sheet item. 


i 16 

When you say "condition" it would be as a 


17 

liability to the corporation, so it would effect 


18 

the financial status of the corporation. 


19 

Q The corporation would owe Mr. Hornberger 


20 

whatever the book showed he advanced to the corporation? 


21 

A That's right. 


22 

Q Well, can you tell us whether Mr. Hornberger 


23 

was returned any of this money by the corporations? 


24 

A There were small withdrawals and certain items 


25 

that were paid by the corporation, which was not tax 



t 
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2 

3 

4 

5 

6 
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8 
9 

10 
11 
12 


5 Canale-direct 

deductible, would be charged bo this account called the 
stockholders advance. 

Q Would they be made by check out of the 

corporate bank accounts? 

A If he paid out say a life insurance policy 

that he had, which is not deductible for corporate taxes, 

-» * 

V. * . 

it had to be charged someplace. It was charged to this 
loan account or stockholders advance account . 

Q Are you saying instead of sending the money 

back to Mr. Hornberger and having Mr. Hornberger write a 
check out for personal insurance premiums or boom thing like 


13 


that, the check went directly from the corporation for 


14 


15 

16 

17 

18 


payment? 

A 

Q 

exhibit 129. 
account. 


19 

20 
21 
22 

23 

24 


A 

Q 

A 

Q 

A 


Yes. 

Let me show you the Horn Enterprises book. 
Will you turn to the stockholder advance 

(Document shown to witness.) 

Yes. 

All right, have you got the appropriate page? 
Yes. 

Says account number 240 on it? 

Yes. 


25 


Q 


From looking at that page, can you tell us how 
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Yes. 


Q How much was paid out? 

A There is a total here of 26,000, but there is 

a journal -»try — I'* not sure what that represents. 

Q Can you tell us from looking at that record — 

A I would say about 10,000. 

Q Can you tell us from that record to whoa the 

checks were payable? 


No, I would have to go to the cash disburse¬ 


ments book. 


Q Is that in the book that you are looking at? 

A Yes» 

Q Could you? 

A Yes. 

Q You are referring to a particular check now? 

A I am going to look for the check. 

Q All right. 

A Check for 2S0 made out to Elmer Hornbergsr. 

Q Personaly, 250? 

A Yes. 

Q Would you be good enough to pick out another 

check that was paid as a personal item out of the corporate 
bank accounts? 

A Spray's Pharmacy, $31.20. 
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Q Would you be good enough to pick out another 

check that was paid — 

A Spray's Pharmacy, 162.48, Lou 's Oil Company, 

242.04, Iou's Oil Company, 67.62, Connecticut General Life, 
902.50 that's the life insurance. 

Q Do you have other entries there? 

A Associated Hospital of New York, 53.58. 


Q Was there a check made to the Bating Holly 

Country Club out of the corporate accounts? 

MR. BENDER: What was that? 

Q Bating Holly Country Club? 

A Yes. 


MR. BENDER: Excuse me, you mean out of the 
stockholder advance — I an sorry. 

THE COURT: One lawyer at a time. 

MR. BENDER: You are right. 

THE COURT: Do you have an objection to make? 
MR. BENDER: No objection. 

(Continued on next page.) 


24 


25 
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DIRECT EXAMINATION 
BY MR. RYAN (Coat'd) : 

j now, these items that you have just referred 

to, explain to us wuat you dia with then at the end of the 
year with respect to the advanced money Mr. iiornberger made 
to the corporations? 

A I didn't do anything with them. They would 

affect that account. They would determine what the balance 
in the account was. 

TiiL COURT: It would reduce the account? 
laL NITNl.SU: Reduce the account. 

Tilb COURT: The corporation would owe 
Mr. nornberger less because they paid his personal 
expenses? 

TilL WITNESS: Right. 

TliE COURT: All right. 

BY MR. RYAN: 

0 Okay. 

Now, did you ever have a conversation with 
Mr. Iiornberger concerning tne recording of income? Yes or 
no. 

A Yes. I'robably. 

U When? 


A 


«e discussed it here recently. We have 




V 
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discussed it in 19 - 1970 probably. l can . t tell you 
exactly what dates they were. 

Q Well, how about prior to 1967? 

A I can't recall. i uon't — specifically I 

probably didn't discuss it with him. 

MI.. RYAN: Hark this document, please. 

Grand Jury minutes, April 2, '74. 

TiiL CbLRK; So marked as Government's Exhibit 
137 for Identification. 

(So marked.) 

0 I show you Government's Exhibit 137 and_ 

pages 14 and 15. Would you look at that, read it to yourself 
and tell us whether or not that refreshes your recollection? 

Does it refresh your recollection? Those pages 
you have read; yes or no? 

A Yes, I think that was — yes. Yes. 1 probanly 


said that. 


Well, tell us what you probably — tell us 


what discussions you had with Mr. hornberger — 

A I said I — i think in here I say that. 

ThE COURT: No. Not what you said there. The 
question, Mr. Ryan — 

Q hid you ever have a discussion with Mr. hornberger 


25 


about recording income? 









1 


3 
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I said I probably did have some discussion 


3 

in 

the past. Because I've been doing business witn him for 

4 

j 15 

years. 

Maybe even prior to *67. We had to have tax — 

5 

the 

cash 

records, bank accounts, and you know, check stubs 

6 

and 

the cancelled checks. And in a general sense I probably 

7 

discussed 

it with him. 

8 


Q 

What did you discuss with him? 

9 

! 

A 

That I needed these records in order to _ 

10 

i 

y 

What records? 

11 


A 

llis bank statements, his cancelled checks and 

12 

his 

check 

stubs. 

13 



T1IE COURT: When you say "his," you are talking 

14 

| 


about his personal bank records? 

15 j 



THE WITNESS: Wo, no. The corporation. 

16 

17 j 
|| 



THE COURT: The corporation's? 



THE WITNESS: Corporation's. 

18 

(I 


y 

You never had any discussion with him about hii> 

19 j! 

personal records? 

20 


A 

No. 

21 

j 


y 

ile never showed you his personal records? 

22 | 
a 


A 

Never. 

II 

23 1 


y 

Never asked for them? 

24 i 

ii 


A 

Never asked for -them, no. 




25 


Q 


Never asked for them, no. 

Were you over aware of the fact that 
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Mr. ilornberyer deposited into his personal bank accounts 

during the years '67 ana *68 $150,000 receivea in payment for 
extras? 

A was I aware of the fact in '67 and '6<j? 

Q Yes . 

A I was not. 

Q At tne time you prepared these tax returns, 

which are in evidence, were you aware that Mr. nornuerger 
deposited into his personal bank accounts approximately 
$156,000 received in payment for extras? 

A No. 

Q Why not? 

MR. BENDER: 1 object to that. 

THE COURT: Sustained as to form. 

Is there any reason why you did not? 

Tilt COURT: ho. The same question, same 
objection, 3ame ruling. 

bid you ever have a discussion with 
Mr. hornueryer anout extras? 

Thi- WITNESS: .Jo, I don't tuink 1 ever diu. 

ThL COURT: dow many builders to you represent] 
THE WITNESS: half a dozen, maybe. 

Tilt COURT: Is it usual that a purchaser oruern 
extras, in your experience, when he purchases a new 
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10 


11 


17 


18 


house? 


Canale - direct 

liiE WITNESS: :Jot necessarily. 

1 ..E couai: Wait now, please. Custom-built 


house? 


Tiic WIT»iLiiS: The custom-built house, yes, 
there would always be some extras. 

In a house built from a model, for instance, 
i 9 ive you an example, bevitt house, they will not 

- bevittown, tney would not deviate from the model 
This is what you take. 


(Continued on next page.) 
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1 
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gr/nc 

2 

DIRECT EXAMINATION 


HOrnb. 

3 

BY MR. RYAN: (Cont.) 



4 

THE COURT: That's Mr. Levitt, Isn't It? 



5 

Did you know that that was Mr. Hornberger's 



6 

practice? 



7 

THE WITNESS: I didn't know what his practice 



8 

was. 



9 

THE COURT: Oh. All right. 



10 

MR. RYAN: No further questions. 



11 

THE COURT: Go ahead. 



12 

CROSS-EXAMINATION 

1 

i 


13 

BY MR. BENDER: 

1 

j 

xxxxx 

14 

THE WITNESS: Can I add here? 



15 

THE COURT: No. v ou Just answer questions. 

i 


16 

Mr. Canale. 

1 


17 

MR. RYAN: I object. 



18 

Q Mr. Canale, at the tine that you prepared these 



19 

corporate tax returns. Exhibits C to 13 inclusive, did you 



20 

assume that all of the extras that had been ordered were pick* 

d 

1 


21 

up and reflected in the cash receipts book, with respect to 



22 

• 

each Job that was done? 



23 

A Yes. If there were any — any income, I assume 



24 

that it was picked uo on the Job sheet. 



25 

Q But as — from your experience in representing 
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builders, you did assume, did you not. If you didn't know, 
that extras were ordered In connection with the building 
Of these houses; Isn't that right? 

A I yea, I suppose so. I suppose you would 

assume that. 

Q Well, did you know? I mean, did you know? 

Did you know during the period or time. In your representing 
Mr. Hornberger's corporations. In 1967 and In 1968, that therj 
were extras that were ordered by buyers? 

A No, I didn't know specifically that there 

were extras. Specifically I didn't know that. 

Q Well, did you have — did you assume that there 

were extras? 

A I assumed that whatever we picked up In the Job 

Income was the proper Income. In other words, no two jobs wejw 
exactly alike. In — In regards to Income. 

So there could have been some small extras that 
made these dlfferences. 

Q Let me restate my question: 

Did you know for a fact that with all of 
these houses that were built by these four corporations, or 
the fifth, which Is not mentioned In the indlefcment, Elpa 

Builders, that there were extras ordered In connection with tj>e 
building of the houses? 


A 


Did I know for a fact? 



1 
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2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


3 Canale - rross 

Q Yes, whether there were extras? 

A !.'o, I didn't. 

Q Did you assume that there were extras, based 

upon your know_ ire of the industry? 

A I could assume that there were small extras. 

Whatever it mir;ht be. 

Q Well, did vou assume that there were extras? 

A You know, I — I lon't know how to ansv/er 

that because I don't really renenber sittinr down. 

MR. RYAN: Objection. 

THE COURT: !io. If you can't answer it say 

you can't answer it. 

built 

0 Whatever was by the corporation, whether 

it was extras or mail sale, did you operated on the assumption 

* 

that all of that information was beinr r "liven to you to be 
entered in the books? 

A Yes. 

0 Did vou ever have any conversations by Vickie 

Colettl with resDect to any extras? 

A Mo, I don't think so. 

Q Did you ever have any conversations with 

Mr. Hornber^er with resnect to any extras? 

A T.'ot at that tine,no. 


25 


0 


1)1 1 you ever discuss 


with Mr. Uornberp;er any 
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deposits which were made Into the corporate accounts? 

A NO. 

Q ANd which you charged up or credited up as a 

stockholder advance? 

A No. 

I would take those up with Vickie usually, 
if there was any question or problea. 

Q NOw, with respect to any deposit which you 

credited to the advance account, did you see any notations 

on the checkbook stub which reflected that the source of the 
deposit was EEH? 

A Yes. I mean I think Trudy would be better able 

to answer that. Whenever she put — she was instructed 
whenever there was something that indicated EEH or Elmer E. 

Hornberger, would go into advances on Jobs — stockholder 
advances, rather. 


Q 

Yes. 



not? 

And these were treated 

as loans, were 

they 

A 

Yes. 



Q 

A Yes. 

Prom HOrnberger to the 

corporation? 


Q 

loans? 

Did you know whether in 

fact that they 

were 
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A I would probably have to say no to that. I 

would — 

Q Would the corporation pay Mr. Hornberger any 

Interest? 

A No. 

Q Any promlsory notes Issued between the corpora¬ 

tion and Mr. Hornberger? 

A Not to my knowledge, no. 

Q Would it be a fair statement to say that you 

assumed they were loans? 

A Yes, sure. 

Q You were asked by Mr. Ryan about personal 

expenses of Mr. Hornberger that were paid for by, I think 
the illustration was Horn Enterprise? Do you recall that, 
in 1967? Exhibit No. 129? 

A Yes. 

Q And I think you Indicated that there were 

debts to that stockholder's advance account of some $2*4,000 f c r 
the whole year; isn't that right? 

A Yes. 

Q And by that you mean that the stockholders' 

advance account where amounts were credited to Mr. HOrnberger 
was reduced at the end of the year by some $2^,000? 

Is that correct? 


r 
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A Essentially, yes. 

Q And some of those Mr. Ryan asked you to 

indicate was a country club and a pharmacy; do you remember 
that? 

A Yes. 

The pharmacy and the Connecticut Oeneral. 

Q Yes. 

How much salary did Mr. Homberger draw for 

the year 1967? 

A I didn't see the return. 

MR. RYAN: Handing the witness Exhibit 
Is that the — 

30,000. 30,600. 

30,600, was that gross salary? 

Yes. 

Was that salary, to your knowledge, redeposlt 
Most of it was, yes. 

To the corporation? 

Most of it was, yes. 

Q And was 30,000 of Mr. Homberger's salary adde<4 

as a credit to his stockholder's advances? 


Q 

A 

Q 

A 

Q 

A 

Q 

A 


A Yes. 

Q Was that amount of salary that was credited 

to him sufficiently greater than the total amount of persona 




* 


\ 
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1 
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2 

I 

expenses that were paid for by the corporation? 




3 

A 

Yes, I think so. I think that's what our 




4 

schedule showed. I don't have a copy of the schedule. 




5 

Q 

Mr. Canale, do you remember what Mr. Hornberger 

s 



6 

salary was 

in 1968? 




7 

A 

No. 




8 

Q 

Would you look at the corporate return, the 




9 

Individual 

return? 


• 

► 

10 


MR. RYAN: fending the witness Exhibit 5. 




n 

A 

80 , 000 . 




12 

Q 

Was that 160,000 paid to Mr. Hornberger or was 




13 

it redeposited In the corporation? 


l 


14 

A 

I think a great deal of it was redeposited to 




15 

the corporation. 



• ■ 

16 


(continued next page.) 
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BY NR. BENDER: 


Q And was that — whatever was rsdeposited to 

the corporation, was that credited to his stockholders' 
advances? 

A Yes, sure. 


So there was roughly boom 80 in 1968 and 


8 30 in 1967? 


A That's right. 

Q Do you know how much Hr. — Now on those 

salaries, those were reported in his individual returns; 
they not? 

A Yes. 

Q For 1967 and 1968? 


Yes. 


did you not? 


And you calculated a tar on those salaries; 
I don t think the stenographer got your 


answer. You 4ust shook your head. 


Yes. 


Q Now, do you know what the total asount of 

personal expenses that were paid for by the corporation for 
Mr. Hornberger in both 1967 and 1968 which were debited or 
which reduced the stockholders' advance account? 

A No. I have to look at every corporation. 
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A Yes. 

Q Will you take a look — may vs mark thssn for 

identification? 

THE COURT: Mark them individually. 

MR. BENDER: Ten sheets, your Honor. 

THE CLERK: Marked as defendant's exhibit H. 
THE COURT: No. Mark than individually, h, I, 
J, K and so forth. So we know what the witness is 
referring to. 

THE CLERK: A 3-page schedule marked defendant* 
exhibit h for identification. 

(So marked.) 

THE CLERK: 2-page schedule marked defendant's 
exhilt I for identifications 
(So marked.) 

THE CLERK: 3-page schedule marked defendant's 
exhibit J for identification. 

(So marked.) 

THE CLERK: 1-page schedule marked defendant's 
exhibit K for identification. 

(So marked.) 

THE CLERK: 1-page schedule marked defendant's 
exhibit L for identification. 

(So marked.) 






1 
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1 

2 

MR. BENDER: May we have one more marked for 


3 

identification, which would be M? Defendant's M 


4 

for identification. 


5 

THE CLERK: So marked. It's a 1-page schedule. 

i 

i 

6 

(So marked defendant's exhibit M for 


7 

identification.) 

1 

1 

1 

8 

BY MR. BENDER: 

« 

9 

Q Mr. Canale, I hand you these schedules which 


• 10 

have been marked H to M inclusive for identification. Would 


11 

you look at those schedules, please? 


12 

I mean, you've seen them before; have you not? 


13 

A Yes. 

1 

j 

14 

Q We've discussed them; have we not? 


• 15 

A Yes. 


1 16 

Q And you prepared them under my instructions; 


17 

did you not? 


18 

A Yes. I didn't physically prepare them. My 


19 

girl — 


20 

Q I know. Under your supervision? 


21 

A Right. 


22 

Q Now, tell us what those — I mean firstly, 


23 

where did you get the information which appears on those 



accountants' work sheets? 


24 

A Prom these books that we pointed out over here, 

i 

25 
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2 

from the books of account. 


3 

Q There isn't any entry that you have on those 


4 

schedules which does not appear from those books and records? 


5 

A No. To my knowledge, no. 


6 

Q That are marked in evidence? 


7 

I'll offer these schedules into evidence. 


8 

MR. RYANt Do you ham copies? 


9 

THE COURT: Any objection? 


10 

MR. RYAN: I haven't seen them • 


11 

Do you have any copies? 


12 

MR.BENDER: I think so. 


13 

MR. RYAN: For us? 


14 

MR. BENDER: Yes, I do. 


15 

MR. RYAN: All right. 


16 

THE COURT: At this point objection sustained. 


17 

unless the witness can say whether they truly and 


18 

accurately reflect the books of account. 


19 

MR. BENDER: Very good. I will qualify. 


20 

THE COURT: Then it's introduced into evidence. 


21 

they are not primary evidence. The evidence is the 


22 

books of account. These are just guides for the jury. 


23 

but I won't accept them in this form unless a proper 


24 

foundation is laid or, alternatively, unless the 


25 

goverr-ent consents to their introduction. 



V 


/ 
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MR. BENDER: I'll attempt to — 

TEE COURT: If you want to call arecess to 
give Mr. — 

MR. BENDER: Oh, no. I will attempt to lay 
a proper foundation. 

THE COURT: All right. 

Is Mrs. Paterno still here? 

MR. RYAN: Yes. 

THE COURT: Would you like to call Mrs. Paterno? 

MR. BENDER: Only if I need to, your Honor. 

It may be that — 

THE COURT: The witness said he just looked 
then over. You never compared them for accuracy, 
did you? 

THE WITNESS: No. I can't state that they 
were categorically accurate. I'd have to check the 
records and go through the whole schedule. 

THE COURT: It can be done one of two ways. 
Either Miss Paterno will lay the foundation or the 
government will concede. 

MR. BENDER: Very well. Can we withdraw 
Mr. Canale and have Mrs. Paterno come in? 

THE COURT: If you wish, Mr. Ryan, I will 
introduce them on your consent with the undentanding 
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that if there are any inaccuracies in t he schedule, 
then you may call my attention to it and I trill 
strike it from the record. 


MR. BENDER: Your Honor, I'm grateful for 
shortcutting it, but Miss Paterno is here and it trill 
take a minute and I think — 

THE COURT: Step down, please. 

MR. BENDER: Miss Paterno, will you please 
take the stand? 

Gertrude PATERNO, having been previously 
duly sworn by the Clerk of the Court, resumed the 

witness stand and testified further as follows: 

DIRECT EXAMINATION 


BY MR. BENDER: 


Q Miss Paterno, you — has the witness been 

sworn, your Honor? Previously sworn? 

THE COURT: Yes. You have been previously 
3wom. You understand you are still under oath? 

THE WITNESS: Yes. 

Q Miss Paterno, I show you the schedules which 

have been marked II to M inclusive for identification. Did 
you prepare those schedules? 

A Yes. 


Q 


What was the source of the information contains 
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in those schedules? 

••Ck 


3 

A The ledger books. 


4 

Q Are those the ledgers which are before you? 


5 

A Yes. 


6 

*3 And in evidence as 129 to 133? 


7 

Those are the numbers? 


8 

A Yes. 


9 

Q Are the entries which you have made on those 


10 

schedules a true and accurate copy of the entries which have 


11 

. been made in those books 129 to 133? 


12 

A Yes. Everything is — 


13 

Q I'm sorry? I didn't hear. You dropped your 


14 

voice. 


15 

A Everything is taken from — well, like this 


16 

one is cash receipts. The others are cash disbursements. 


17 

They are taken from these books, yes. 


18 

Q And in particular, do the schedules pertain 


19 

to any particular account in those books? 


20 

A Yes. 


21 

Q What account? 


22 

A Stockholder advance. 


23 

Q And that's the account about which you testifie 

I 

24 

this morning? 



A Yes. 


25 




% 


t 
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2 

3 


Q Which would be an account kept in the cash 

receipts book and then in its total columns posted over into 


4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


the general ledger? 

A Yes. 

MR. BENDER: I'll offer them in evidence. 

MR. RYAN: May I have a short voir dire? 

MR. BENDER: I be your pardon? 

MR. RYAN: May I have a short voir dire? 

THECOURT: Surely. 

VOIR DIRE EXAMINATION 
BY MR. RYAN: 

Q Mrs. Paterno, do you recall that we were 

talking this morning about moneys that Mr. Hornberger had 
advanced and deposited into the corporate accounts which had 
the notations EEH on it? 

A Yes. 

Q I'm looking at defendant's M. This is the 

total of the amounts of money, I take it, that were advanced 
by Mr. Hornberger in one form or another during those years? 
A Cash receipts. 

THE COURT: No. Don't have a private conver¬ 
sation with Mr. Ryan. It is the jury that is 
interested in hearing what you have to say. 

THE WITNESS: Yes, it is. Yes. Cash receipts 
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and journal entries. You see the headings there. 

THE COURT: No. The jury cannot hear you. 

Mr. Rudolph, please repeat it. 

(Record read.) 

Q Was there, from a review of your records in 

preparations for these schedules, advances into the 
corporation's accounts from moneys other than these EEH? 

THE COURT: I don't think this is a proper 
voir dire. 

MR. BENDER: I object. 

THE COURT: Objection sustained. 

The only question on the voir dire is whether 
these schedules accurately reflect the conditions of 
the books. Nothing else. 

Q And they do? 

A Yes. 

MR. RYAN: No objection. 

THE COURT: All right; they may be marked, 
with the understanding that if you find that there is 
a discrepancy in what the books say and what these 
schedules say, what counts is what the books say. 
These schedules are just for easy reference. 

THE CLERK: Defendant's exhibits II through M 


inclusive previously marked for identification now 







Paterno 


markea in evidence. 

(So marked.) 

MR. BENDER: May we now ask to have Mr. Canale 
back on the stand, your Honor. 

THE COURT: Yes. 

MR. BENDER: Thank you very much, Mra. Paterno 

THE COURT: For your questioning on these 
schedules, please assume the accuracy of these 
schedules and that they accurately reflect whaf. 
on the books of account of the corporations. 

(Continued o n next page.) 
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Canale - cross 

THOMAS J. CANALE, called as a witness, having 
previously been duly sworn, resueed the stand and 
testified further as follows: 

CROSS EXAMINATION 

BY MR # BENDER (Continued): 

MR. BENDER: While we are waiting (Mr. Bender 
hands document to witness) 

BY MR. BENDER: 

Q Pirftt, tell us what the total of the Stockholder 

Advances were which were credited to the Stockholder Advances 
for Mr. Homberger for the years 1967 and 19687 
A $248*263.31. 

Q And that appears in Schedule M in evidence? 

A YES. 

0 And can you tell us, if you will, of that amount 

v ** fch® total in 1967 and what was the total in 19687 
A I would have to add them up. 

Q Nell, why don’t you give us -- 

A About $50,000 some odd in 1967. The balance in 

1968. 

Q Roughly, $195 or $198 in 1968? 

A Yes. 

Q How ouch of that on your schedules represented 

salary redeposited by Mr. Homberger to the corporation, and 
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if you have that listed on the schedule, please give us the 
number or the letter of the schedule in which the salary is 
reflected as such and then credited to the Stockholders 
Advances. 

A 1967 or 1968, or what? 

0 1967, if you count the total, and then in 1968 


of it. 


Again, I would have to, you know, sake a 


Q Well, there is a tape that appears on 

THE COURT: Well, Hr. Bender, I will not allow 
the witness to do nothing more than read fro* the 
schedules in evidence. If you wish you aay read it to 


the jury. 


MR. BENDER: Okay. 


BY MR. BENDER: 

Q Will you look at the tape and let's be guided. 

Is there a breakdown of the tape on the salary? 

A Yes, there appears to be, yes, sir. 

Q What is it? 

A $78,144.40. That was both 1967 and 1968. In 

1967 $23,319.20 and $55,825.20 in 1968. 

THE COURT: Are you saying that the salary he 
paid into these corporations, into his advances, was 
over $55,000.00 in 1968? * 
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2 


THE WITNESS: Yes. 

3 


THE COURT: OUt of his salary in 19687 

4 


THE WITNESS: Yes. 

5 


THE COURT: Didn't you say his salary was 

6 

$40 

o 

o 

o 

*0 

7 


THE WITNESS: $80,000. 

8 


THE COURT: Oh, $80,000.00 1968. 

9 

Q 

Is the salary reflected on the 1968 individual 

10 

incosw tax 

return of rfr. Bornberger, Exhibit 57 

11 

A 

$807000.00. 

12 

Q 

It is reflected right on the return, is it not? 

13 

A 

Yes. 

14 

Q 

Now, can you tell us from those schedules, and 

15 

tell as vis 

ire you have a total of the amount that was with. 

16 

drawn by Mr. Bornberger for personal expenses paid for by 

17 

the corporation. 

18 

A 

For the two years? 

19 

Q 

Yes. 

20 

A 

The total figure is $56,910.72. 

21 

Q 

Can you tell us what it was, if you can. for 

22 

1967 and 19687 

23 


MR. RYAN• I an sorry. I think that last figure 

24 

was 

representing one year. 

25 


MR. BENDER: No, it was not one year. It was 


both years 
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Q Am I right* Mr. Canale? 

A That was both years. 

Q The $56,COO odd was for both years? 

A *67 looks like about $33,000 and $23,000 for 

the other -- $28 ,000 

MR. RYAN: I object. Will you specify how much 
each year. 

THE COURT: No, this is one •zstination at a 
time. You will have an opportunity on redirect to 
ask those questions. If you don*t like the question 
and if you think it is objectionable, make the objection 
and I will rule on it. 

MR. RYAN: I object’ • 

the COURT: Objection ov erru led. 

Q Are you working on a question, Mr. Canale? 

A I am I think it was $33,000 in 1967 and about 

$23,000, 1968. 

THE COURT: We will take a short recess. We 
will take about a 20-minute recess. 

(The jury thereupon retired at 3:15 o'clock.) 

(The following occurred in the absence of the 

jury. ) 

MR. BENDER: Shall we take our recess now? 

THE COURT: Yes. But I want to talk to the 




Canale - cross 


lawyers. Mr. Bender, I have no objection if you read 
aay part of the exhibit or if you wish to pass it 
around. But I will not take the time of the Court to 
aak Mr. Canale to just ready rote. He doesn't know 
what is on the schedules at all. He just knows that 
Mrs. Paterao got then up from the books. You are asking 
questions. Z know you are asking questions to make a 
certain point — well I'm not going to say anything 
more about the point because I will leave that to the 
1 'ryers — but the Important thing for me is I will 
not take the time of the Court to just have a witness 
read from a document he knows nothing about just for 
the purpose of getting it across to the jury. 

MR. BRMDBR: He does know about it# your Honor. 

I have gone over it with him. 

the COURT: Mr. Bender# I heard him say that I 
just assume that Mrs. Pateroo did her work; that she 
got the schedules up from the books. 

MR. BENDER: I heard that. 

THE COURT: I asked him to assume that they are 
correct. But just to have him read it# if you like his 
voice better than your own, I will read it to the jury. 

MR. BENDER: All right# I will be guided by 
what you say. 
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THE COURT: But let* s not take the H— of the 


Court. 


MR. BENDER: I will be guided by what you said. 
THE COURT: All right. We will take about ten 


minutes. 


(Short recess.) 


to 


25 
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BY MR. BENDER: 

Q Mr. Canale, I show you government's exhibits 

6 to 13 inclusive, which have been identified as the 
corporate tax returns for 1967 and ' 68 . 

You testified you prepared them, did you not? 
A Yes. 


8 

9 

10 


Q And did Mr. Hornberger sign these returns? 

A Apparently so — yes, apparently. 

Q Do you recognize his signature? 


11 A I can’t be sure it is his signature. I would 

12 assume it is. 

13 Q Don't you know — weren't you present? Didn't 

14 you hand him the returns? 


15 


A Probably. 


16 

17 

18 

19 

20 
21 
22 

23 

24 


Q Were you there? 

A I probably did. 

Q Did you go over the items with him? 

A No. 

Q What was your procedure? 

A I said "Here'3 the returns, sign them," and 

we'd mail them giving him a copy of them. 

Q Did you mail them? 

A He would. 


25 


Q 


If there wasany check that had to be paid, did 
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you instruct him how much to pay? 


Yes. 


Was that what it was, simply the returns were 


given to him? 


You didn't go over any of the items on the 


8 returns? 


Did he rely upon you as far as the accuracy ot 


the returns were concerned? 


Yes. 


How about his individual returns, exhibit* 4 


and 5, did you follow the same procedure? 


Yes. 


Did you go over the items on that return? 

I probably did not. 

You did the same thing, you handed it to him 


and had him sign it? 


Yes. 


Q Now, you also prepared and handled other 

returns for the corporations, did you not — 941 payroll 
returns? 


Yes. 


1099 — I mean did you have forms which had to 
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be filed with respect to employment and payments or commissionjs 
over a certain amount? 

A Yes. 

Q Now, did Mr. Homberger ever instruct you 

how to handle the books and records of these corporations 
for the years '67 and '68? 

A No. 

Q Did he ever instruct you how to make any 

entries? 

A No. 

Q Did he ever tell you not to make entries? 

A No. 


Q Now, you were asked whether you ever told 

Mr. Homberger — before the revenue agents came in on the 
audit which led to this case — whether you ever had a 
conversation with Mr. Homberger about telling him that he 
had to report the income or deposits — do you recall Mr. 
Ryan asking you about that? 

A I think he meant bebre '67 or '68 — 

Q Did you ever tell Mr. Homberger how you were 

preparing the corporate income tax returns — that is the 
wayjin which you obtained the information or the source of 
the moneys? 


25 


A 


Prior to '67 and '68? 









A 329a 32 , 

* Canale-cross 

Q In 1967 and 1968 or prior thereto? 

A No, I probably never did. 

Q Mr. Hornberger did not know specifically that 

you were writing up the cash receipts book of the different 
corporations solely from bank deposits into the corporate 
accounts; isn't that correct? 


He probably — yes, he knew I ; got the 


statements. 


U He didn 1 t know how you were preparing the 

11 || income? 

A I don't think heknew. 

Q Now, did you have a conversation with Hr. 

Hornberger after the agents cane in? 

A We had a lot of conversations. 

Q Let's take after 1969, do you recall when the 

first revenue agent came in on this investigation? 

A Latter part of *69, I think. 

Q That was Revenue Agent Jeremiah? 


That's right. 


Subsequently other revenue agents cane in. 


did they not? 


Mr. Wechter. 
Mr. Wechter? 
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A 


Yes. 



3 


0 
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2 

3 Special Agent George Mazella who is sitting 


3 

here? 


4 

A Yes. 


5 

Q How many times do you recall you were questionec 


6 

byeither Revenue Agent Jeremiah, Mazella — Revenue Agent 


7 

Wechter, Revenue Agent Valardi? 


8 

A 20 times maybe, including Jeremiah. We had 


9 

quite a few sessions. 


10 

► 

Q During one of those conversations, do you 


11 

recall meeting with Special Agent Mazella in September of 


12 

1972? 


13 

A I am not sure of the date — you know — I met 

1 

14 

with Mazella on several occasions. 


15 

Q Do you recall a conversation which had to do 


16 

with where the deposits came from - these unexplained 

1 

17 

deposits to the corporate accounts for *67 and '68? 

1 

18 

A I don't recall — I don't know how to answer 


19 

that. 


20 

Q Let me refresh your recollection - 


21 

THE COURT: The jury may be excused. 

1 

22 

(Jury oleaves Courtroom.) 


23 

THE COURT: Would you take a position outside 


24 

the doors of the Courtroom, please. 


25 

(Vitness leaves Courtroom.) 
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THE COURT: I will take an offer of proof, 

Mr. Bender. 

MR. BENDER: 1 have a memorandum given to me 
by t he government of a conversation or ai irterview 

between Mr. Canale, Mr. Hornbergerand the special 
agent. 

THE COURT: Yes. 

MR. BENDER: At which time questions were 
asked about some of these deposits which apparently 
were the extras that were returned. 

THE COURT: Yes. 

MR. BENDER: I am saying that to you — this 
is my impression. 

THE COURT: I respect your theory. 

MR. BENDER: It is not a theory. 

Ail I want — it has to do with the opening 
statement that Mr. Ryan made that Mr. Hornberger 
deliberately lied and told Mr. Mazella on this 
occasion that the unexplained deposits of $150,000 
came from his mother. He was present. The memorandum 
shows that he was present at thattime. 

the COURT: I thought that you were trying to 
explain all these deposits by Mr. Canale — 

MR. BENDER: Absolutely not, your Honor. 

THE COURT: I might say to explain my reaction 
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when Mr. Canale pointed to Mr. Levin as thebuilder 
who never had an extra, he probably pointed to the 
one builder in many that would never permit an 
•*trt and he knows it as well as I. 

MR. BENDER: Thatwould never permit an extra? 

THE COURT: Not even a change of color in the 
linoleum. That was an exception and he knew it too. 

MR. BENDER: This is a field which I am 
so ignorant of. 

THE COURT: Iknow a little about it. I will 
•ii®* on the theory advanced by Mr. Bender. 

You may continue. 

(Jury present.) 

MR. BENDER: May we mark this for identifica¬ 
tion, please? 

THE CLERK: 3-page document marked defendant's 
exhibit N for identification. 

(So marked.) 

BY MR. BENDER: 

Q In particular I am referring to a conversa¬ 

tion that you had at which time Mr. Hornberger was present 
with Special Agent George Mazella and Revenue Agent James 
Hechter at your office at 154 West Main Street, Bayshore, 
on or about September 14th, 1*72. 
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Do you recall that — being interviewed on 
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that day? 
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Yes, I remember we went over some of these 


unexplained deposits. 


Q And was there any question asked of you or 

Mr. Hornberger on that occasion what these unexplained 
deposits — what the sources were? 

A Yes. 


say? 


What did you say or what did Mr. Hornberger 


There was an explanation that souk of these 


deposits came from his mother — loans from his mother to 


him . 


Was the conversation with respect to the 


unexplained deposits or the stockholders’ advances? 

A - I think the unexplained deposits which were 
in the stockholders' advance account. 

Q At that time was there — were you advised by 

any of the agents that these — that the stockholder advance. 
— withdrawn. 


Did Mr. Hornberger — was any specific . 
mentioned as to the unexplained deposits? 

A No, I don't think so. 

Q Did Mr. Hornberger ever say that he got 

$150,000 from his mother? 
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2 

A I don't think so — I don’t recall that, no. 


3 

Q Your beet recollectionis that he said that he 


4 

thinks som of the moneys may have come from moneys that he 


5 

got from his mother? 


6 

A Yes. 


7 

Q Was there any conversation about the stock¬ 


8 

holders ' advances? 


9 

A They were working — this was the stockholders' 


io 

advance account that we were talking about. 


11 

Q Were you and Mr. Homberger asked "What's 

j 

12 

the source of the moneys that were credited tothe stock¬ 

I 

j 

13 

holders' advance account?" 

1 

14 

A Yes, we were probably asked that. 


15 

THE COURT: When you say "We were probably 


16 

asked," are you giving us your best recollection? 

I 

17 

THE WITNESS: He must have asked us. 

1 

18 

THE COURT: Mr.Canale, you may testify on the 


19 

basis of your best recollection no matter how weak 


20 

it is. You may not just guess at what happened. 


21 

THE WITNESS: I am not guessing. 


22 

He had individual items — individual things 


23 

that he said, you know, what aboutthis one, can you 


24 

explain this one? 


25 

The explanation at that time by Mr. Hornberger 
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was that soee of these caste from his nother — he 


couldn't pin thee down.— they had specific amounts 
that were deposited on certain dates and they were 
questioning these items — these particular items. 

Q Now specifically, with respect to the stock¬ 

holders' advances — excluding the salaries credited — 

Mr. Hornberger's salaries credited — was any explanation 
given by you or Mr. Hornberger to the agents, either*, on 
that day or at a later nesting,as to what the sources were? 

A I could only say they were gifts or i «**»»» 

from his mother. 

Q You mean sane of then? 


A Some of then, yes. 

Q Did you ever tell Special Agent Masella 

and Mr. Hornberger at one of these neetings that you did not 

know why these receipts were posted in the stockholders' 
advance account? 

A I don't think I said that. 

MR. BENDER: May we have this narked for 

identification? 

THE CLERK: 3-page docunent, so narked 


defendant's exhibit 0 for identification. 
(So narked.) 

MR. RYAN: May I have the date? 
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MR. BENDER: October 10. 

Q Now, this is a memorandum cf the interview 

which was given to me by the government. 

I show you exhibit O for identification. I 
ask you to turn to page 2, second paragraph, 6th, 7th lines 
down from the top. 

Just look at it and see ifthat refreshes your 
recollection in any way whether you said that to Special 
Agent Mazella and keep in mind this is a memorandum that 
was prepared — not by you — I am just handing it to you 
to see whether it refreshes your recollection. 

A Yes, I don't remember saying that -- I don't 

remember saying that. I can't answer that, you know, 
categorically. 

Q All right. 

THE COURT: Is the jury going to be advised 
to what he doesn't remember saying? 

MR. BENDER: I will be glad to. It is not 
in evidence. I do not know how to do it. 

THE COURT: I will allow you to ask. It may 
be a little out of order, because the defendants are 
anticipating certain testimony. Instead ofcalling 


25 


him back, I will permit the question to be put. 

MR. BENDER: This is a report by Special Agent 
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Mazella and another Special Agent Michael Daly of 
an interview with Mr. Hornbergerand Mr. Canale on, 
October 10th, 1972. On page 2 the reference that 
I referred to: 

"Both Hombergerand Canale saye that t»ey did 
not know why those receipts were posted .under stock 
holders advances." 

Q You say you have no recollection? 

A I don't renember saying it. 

Q Either you or Mr. Hornberger saying that? 

A I don't reaember saying that. 

(Continued on next page.) 
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BY MR. BENDER: 

Q Now, Mr. Canale, the books md records that 

have been marked in evidence here, the corporations, which 
you kept, by you — I mean. Miss Paterno, under your super¬ 
vision — did those books reflect every — I mean, to your 
knowledge, every job that was contracted by the corporations 
in 1967 and 1968, for the building of a home? 

A Yes, yes. 

Q What else, with respect — withdraw that. 

Did these jobs have a separate ledger sheet? 

A Yes. It had — or two on a sheet, a job, 

costs and had a ledger sheet for income on jobs. 

Q What was your p rocedure in preparing the 

income on the tax return? Did you include jobs in process 
as well as completed jobs? 

A No. We reported income on a completed job 

basis. Only the jobs that were closed in a particular year 
wer * would be included in the sales for that year. 

Anything that was in process or didn't close until the 
following year would be carried over tothe following year. 

Q When the jobs were closed, what did you do? 

What entries would you make in the corporate records? 

A Make an entry taking out the particular income 


25 


made on a particular job. Job number 45, let's say, and I 
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would charge — I would credit that — pull that out of the 
advances on jobs account and put it into sales account. 

Q Did you have available — in other words,you 

listed under that job number — did you list under the job 
number advances paid in on the contract to build the house? 

A Yes. Any — any money that came in on that 

job indicated — applied to that job would be in that 
account under that job number. 

Q How about expenses in connection with the 

building of the house? 

A That was a sepazate account. Any expense 

charged to that account would be charged to Job. in pcoo... 
account, broken down by jobs. 

Q You never reported on a tax return the income 

with respect to a job, except when it was closed? 

A That'8 right. 

Q When the title had been passed? 

A That's right. 

Q To, the buyer; is that right? 

A Yes. 

Q So prior to that time, you had — if a 

contract which — tobuild a house ran from one year to the 
other, 1967 to 1968, and was not closed, you did not deduct 
either the expenses on the house or pick up the advances 





3 Canale-cross 

until it was closed? 


A That's right. 

Q And do you personally know, when you put 

down the total amount of income received for the house 
that was sold and title passed, whether that included 
extras ordered and paid for? 

A Hell, I included — I assumed that included 

everything. 

Q Did you, aside from an assumption, go to the 

job files or the closing statements or the contracts to 
verify? 

A No. 

Q What the amounts were? 

A No. 

Q You never did that during 1967 and 1968? 

A No, I never did. 

0 You did that for 1969; did you not? 

A Yes. 

Q Why did you do it for 1969? 

A Because of these unexplained deposits that 

we had discovered in 1969, latter part of '69. We wanted 
to make sure we picked up allthe income and not take any 
chances on '69 of — of possibly not picking up all the 


25 


income. 
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2 

Q You mean, iiuas made quite clear during the 

3 

investigation, in your conversations with Special Agent and 

4 

the Revenue Agent? 

5 

A Not Special Agent. The Revenue Agent. 

6 

Q That there were extras that hadbeen paid 

7 

And which somehow or other you had not included in the books 

8 

and record, with re,pect to the porch... pric of th. ..rlou. 

9 

houses? 

10 

A Yes. 

11 

Q Is thatright? 

12 

A That's right. 

13 

Q Did -you have a conversation with Mr. Bomberger 

14 

about that, when the agents points this out toyou? 

15 

A Well, i had conversations. I said "Look, 

16 

I don't want to get caught like this. Make sure we get 

17 

all the income." So I asked him to make a list, make a list 

18 

of the extras. 

19 

Q That was for '69? 

20 

A For '69. 

21 

Q Did you ask him togive you the job files? 

22 

A I don't think I looked at the job files in 

23 

*69. I had the income and I —and the extras I — he 

24 

gave me a listof the extras. 

25 

Q Did you look at the closing statements? 


f 
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I don't recall whether I did or not. I 


might have looked at the closing statements. 

Q Would you tell the Court and jury, when I 

mentioned closing statements, just what that is or what 


they are? 


A closing statement is a form prepared by 


the attorney in which he indicates the selling price and 
any adjustments that are made on the selling price on one 
side and the credits on the other side, amounts paid on 
the contract and the balance due and owing at thattime, at 


the closing. 


Now, aside from what you did in 19 — for 


the 1969 year, did you actually have a conversation with 
Mr. Homberger wherein you reportedto him what the agents 
were saying, that extras were not picked up as income? 

A Well, the agent — 

THE COURT: Is there any objection tothis 
line ofquestioning, Mr. Ryan? 

MR. RYAN: Not at this time. 

THE COURT: All right. Youmay continue. 

A (Continuing.) I don't know whether we dis¬ 

cussed the specific — the term "extras." There was un¬ 
explained deposits. This was what Mr. Jeremiah was con¬ 
cerned with. He said there is unexplained deposits here on 


25 
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his audit. 


Now, we probably — I don't know whether — 
at that time we realized these must be the extras, extras 

4 

that were not put into the corporation, but we were con¬ 
cerned with unexplained deposits. --- 

Q You were concerned also with preparing 

accurate returns; were you not? 

A Absolutely. Absolutely. 

Q And you had been familiar with the building 

business; had younot? 

A Yes. 

Q And it was your function bo >prepare accurate 
corporate returns; was it not? 

A That's right. 

Q Areyou telling this Court and jury that you 

relied solely upon some bookkeeper or gj»rl in the office 
who gave you a notice on the backof a checkbook stub, to 
determinewhether or not the income should be picked up? 

A Yes. v __ _ 

MR. BENDER: I have nofurther questions. 
REDIRECT EXAMINATION 


BY MR. RYAN: 


You mentioned on cross-examinationthat 


Mr. Hornberger knew that youwere working from bank records 



/ 


1 

2 

3 
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in preparation for income? 

A Hell, he must have knownthat I picked up — 


4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


you know, I assumed he knew that I picked up bank state- 
aants and check stubs. 

MR. BENDER: I move to strike that. He 
assumes he knew. That's just a guess on his part. 

THE COURT: No. I will allow it to stand. 

I think he said thatin response to your 
question, Mr. Bender,and I think he's allowed to 
explain » 'that answer or redirect. 

Q What is the basis foryour assumption,sir? 

MR. BENDER: What period oftime are we 
talking about? I object. 

THE COURT: Do you have an objection? 

Objection overruled. 

Incidentally,not every question is confined 
to 1967-'68. You asked himquestions relating to 
post-indictment period,too. 

MR. BENDER: I did, your Honor. That's why - 

THE COURT: I allowed it. 

MR. BENDER: That's why I want to know what 

period we are talking about. 

THE COURT: I will allow the question in the 
form thatit is presented. 















A 3 ^ 5 3 


344 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


8 Canale-redirect 

BY MR. RYAN: 

Q What was the basis for your assumption that 

Mr. Hornherger knew? 

o 

A That I was taking the bank statements? 

Q You were relying — you were working from 

bank statements to construct income? 

A Well, he knew I — he knew that I took 

statements. Be must have known that I took Hunk statements 
and check stubs. 

Q Did you ever have any conversation with him 

about that prior to '67 or '68? 

A A specific conversation I can't recall, and 

I might have had a conversation somewhere from 1959 or _ 

on, but I can't recall any specific conversation. He was — 
he was — can I add this, your Honor? 

THE COURT: No. Just answer questions, Mr. 

Canale. 

Q You were about to explain to us soewthing 

about Mr. Homberger. What- was it? 

A He was a very busynan. Be was very difficult 

to talk to. You didn't get a chance totalk tohin.Be was on 
the phone. He had three,four conversations. This guy had 

that problem, somebody else had anotherpr ?blem. Very 

} 

difficult to talk to. 


25 
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9 Canale-redirect 


2 

Q But my question is directed to other con¬ 


3 

versations you had with Mr. Horaberger concerning the 


•*» 

4 

procedures you followed to construct income. 


5 

A Hell, I don't think we ever really discussed. 

- 

6 

I don't think he was aware of how I — I got income. 


7 

Q Well, whenyou say that you assumed that he 


8 

knew that you were constructing income from bank records. 


'9 

what is the basis for your assumption? 


, 10 

A No. I said I assumed that he knew I was 


11 

taking the bank statements and the check stub s and the 


12 

cancelled checks. How — I didn't say he assumed that I 


13 

was constructing income from that. 


14 

I don't know whathe assumed as regards to 


15 

that. 


16 

V 

What I am saying is I don't think he really 


17 

knew. This was not his concern. I mean, he was busy 


18 

building houses. 


19 

Q Did he know what records you would take from 


20 

his office to perform your function as the accountant? 


21 

A He knew I would take the check stubs and the 


22 

bank statements and the cancelled checks. 


23 

Q Any other records? 


24 

A No. I nevertook anythingelse outof his office. 


25 

Maybe his payroll book. 



t 
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THE COURT: Here you orer at hia office? 


THE WITNESS: Sure. 


THECOURT: Did you physically take the 


checkbook, bank records? 


THE WITNESS: ThegirIs,Vicky or somebody would 


give me the — 


THE COURT: Give it to you. 


THE WITNESS: Would give ~ the checkbooks 


are looseleaf. Shewould pull out — let's say we're 


doing a month, January, February, or two months at 


a time. She would pull those out. She would givo 


me the bank statements and that was it. 


THE COURT: Was that ever done in Mr. 


Hornberger's presence? 


THE WITNESS: Might have been. 


BY MR. RYAN: 


What do you mean, "It might have been?" 


Was there ever any occasion from. 1959 — 


There must have — let me say — 


— to 1968? 


Sure. There must have been times when he 


saw what I was taking. 


THE COURT: When you say "must have been. 


you say it's your best recollection there were times 






11 
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Canale-redirect 
or are you just guessing? 

THE WITNESS: I would have to say that. 

Q No doubt about that? 

A No,no doubt about it. 

Q Sometime in 1969, according to the cross- 

ex«*inatlon, you had a conversation or you were present 
when Mr. Hornberger,yourself and Mr. Mazella had a conver¬ 
sation about unexplained deposits; correct? 

A Yes. 

Q And you were asked by Mr. Mazella or whoever 

else was with him from the — 

A I think that was later than *69. You said 

'69? That was '72 or something. Wasn't it? 

Q Well, on cross-examination do you recall Mr. 

Bender asking you about a September, '72 meeting? 

A Yes. You mentioned '69, you just said in 

your question. 

Q All right. I'm sorry. Withdraw that. 

Okay. I'm referring to the conversation you 
asked on cross-examination about where these deposits 
came from, what the source of the moneys were. That's 
what I am referring to. 

A About the — about his mother's giving him? 

Q Yes. All right? 
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12 Canale-redirect 

Do you want to read that document to yourself 
before I ask the next question? 

MR. BENDER: Is that — 

THE COURT: What exhibit number is that? 

MR. BENDER: N for identification. 

MR. RYAN: The same document — 

THE COURT: All right. 

MR. BENDER: Which I gave to him. 

THE COURT : All right. May we have the 


question, Mr. Ryan? 

Q Are you finished reading it, Mr. Canale? 

A Just one minute, yes. Go ahead. 

Q First of all, there was discussion about un¬ 

explained deposits; correct? 

A That's right. 

Q What was said about unexplained deposits? 

What unexplained deposits were you talking about? 

A We were talking about unexplained deposits 

which were posted to the advances in — stockholder advance 
account. 

(Continued on next page.) 
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2 


0 

Okay. And how much were you talking about, if 



3 

you 

racall? How much money are we talking about? 


•V 

4 


A 

It says $150,COO.00 here. 



5 



THE COURTi No. The question isn't what is 



6 


atated in that exhibit before you, but what you recall 



7 


the discuaaion to be. It is your testimony. 



8 



What do you recall the conversation to be? 



9 



THE WITNESS! Well, there are many items or 


► 

10 


several items of unexplained deposits. What they 



11 


amounted to I don't recall. 



12 



THE COURTi Well, when you talk about unexplaina 



13 


deposits are you talking about unexplained deposits 



14 


into his personal account? 



15 



THE WITNESS! No, into the corporate account. 



16 



THE COURTi No discussion as to the deposits 



17 


into his personal account. 



18 



THE WITNESS! No. 



19 


Q 

So the discussion was about the deposits into the 



20 

corporate 

account, is that correct? 



21 


A 

Yes. 

1 


22 


Q 

Posted as a stockholder advances? Is that correct? 



23 


A 

Yes. 



24 


Q 

Do you lpunt what are the basis tor the posting was? 

1 


25 


A 

The information supplied on the check stubs. 

| 


0 
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2 

Q And do you remember what that information said? 


3 

THE COURT: No, we have gone over that many. 


4 

many times, Mfj Ryahi Let's not do it all over again. 

• 

5 

MR. RYAN: I'm trying to fix the subject matter 


6 

TH*. COURT: All right, one more repetitious 


7 

question. Then go on to a new area, please. 


8 

A The deposits which are marked EEH or something 


9 

like that. 


10 

Q Now, were the agents asking you and Mr. Homberger 


11 

about these deposits? 


12 

A Yes. 


13 

Q Several of them? 


14 

A Yes. Many of them. I think that probably 


15 

Jeremiah had a schedule. They would pick up the item and 


16 

ask about it. 

% 


17 

Q All right, tell us everything that was said that 


18 

you can recall. 


19 

MR. HORNBERGER: As to the source of those 


20 

deposits into the corporate accounts. 


21 

A Well, as I recall, I said to —— you know we would 


22 

come across a deposit, and if I could explain it, maybe 


23 

sometimes it was a corporate transfer or something, and we 


24 

explained it. If we couldn't we would say that is unexplainas 


25 

Then of course the general explanation given at that was 

* » 



/ 
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3 

3 

4 

• 

5 

6 

7 

8 
9 

10 

11 



that soma of this monay had come from hia mother. 

Q Did that apply to one or two deposits, or ten? 

A I don't know. 

Q How many ? 

A We couldn't pin It down. I don't know. 

Q Was there ever any explainatlon given by Mr. 
Hornberger at that meeting with respect to extras as It being 
the source of money deposited into the corporations? 

A I don't recall him saying that. 

Q Not one word? 

A X don't recall it. I don't recall it. Honestly, 

X don't know. 

0 The schedules that you have prepared for Mr. 

Bender — 

A Yes 

Q — You geve us on cross-examination the total 

* 

amount of stockholder advances? Correct? 


A That is right. 

Q Were you able to identify from your records the 
manner in which these moneys were advanced to the corporations? 
MR. BENDERi I object to the form of the 
question. What records? 

THE COURTt Objection sustained. 


25 


Q Were the stockholder advances to the corporation i 
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the same form on each occasion. 


352 


MR. BENDERx I object to that. 

THE COURT: Do you understand the question? 
THE WITNESSi I don't really understand 

what — 


THE COURTx Nell, that's the answer. 

Please reframe it. 

Q These unexplained deposits that we have just been 
talking about, do they constitute all of the stockholder 
advances that you have set forth in your schedule, defendant*i 
Exhibit A, or a part? 

A No, because there are explained items in that 
schedule. 

Q In other words, there are advances — 

A Salaries for instance that are — 

Q Please. There are advances that were explainable? 
Is that correct? 

A Yes. 

Q Explainable in what form? 

A Salaries. 

Q All right. Now, will you tell us how it came about 
that Mr. Homberger made advances through salary. 

A Well, he paid himself a salary and would deposit 
■°** of it back into the corporation as a loan. 


a 

















A 3553 

354 

Canale-Redirect/Ryan 

knows of his own personal knowled 9 e or what he get* 
from the books? 

Q I am asking you from your own personal knowledge 
based on the book entries. 

THE COURT: You know what happens from your own 
personal knowledge — wait a minute — do you know fros 
your own personal knowledge the nature of the transactl 
Did you see it done in any wayne* any time? 

THE WITNESS: No. 

THE COURT! All right, can you tell, can you 
express an opinion from anything that you have seen in 
the books, as to the nature or manner of the transactlc 
that involved redepositing his salary or part of his 
salary into the corporate account. 

THE WITNESS: Well, we would see a deposit on 
the bank statement for an amount that was apparently 
his salary. 

THE COURT* Was it equal to his salary. 

THE WITNESS: It might have been his net salary< 
If the check was equal to his net salary, he might havi 
endorsed it over and it went back into the corpot ition< 

MR. RYAN: All right, now — 

THE WITNESS: Or stayed in the bank account 
in effect. 



7 
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Q — In other words, the funds would never go out of 
the bank? 

A Possibly. I don't know. 

Q Of course, the corporation would be entitled to a 

► 

deduction, would it not? 

A Yes, that is right. 

Q For employees' salaries? 

A Yes. 

Q Did you ever have a discussion with Mr. Homberger 
about the job files that Mr. Bender asked you about? 

A Since what time? What time? 

Q I'm talking about 1967 or 1968. 

A No, I never looked at the job files. We never 
discussed them. 

Q Was there any reason why you didn't? 

A It wasn't necessary. We had all the information 
on the check stubs. 

MR. RYAN: Thank you. No further questions. 
MR. BENDER: No questions. 

THE COURT: All right r you may step down. 
(Witness excused) 

THE COURT: We will take a short recess and 

then I will call you back. 

(The jury then thereupon retired from the 
Courtroom at 4:35 O'clock P.M.) 
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(The following occurred in the absence of the 

THE COURT: I can take about 10 or 15 Minutes 
further on this. If you have a witness that cosms 
from a long distance .ose testimony you would like to 
offer? Do you have some witness like that? 

MR. RYAN: No, we do not need an accoossodation 
this point in as much that we appreciate it. 

MR. BENDER: We have the stipulation finished 
which can be read into the record. we*ll take a 
minute. 

THE COURT: All right, bring in the jury. 

MR. RYAN: How about the stockholder advance? 

MR. BENDER: Well, let's do one thing at a time 
because of the stockholder advance thing, you may look 
at the schedules and you may have your whole answer 



(The jury thereupon returned to the courtrooml) 


there. 


MR. BENDER: Your Honor, would you like to look 
at a copy of it (handing it)? 

THE COURT: Have you agreed to it? 

MR. BENDER: We have. 

THE COURT: The parties have entered Into a 
written stipulation as follows: 

It is hereby stipulated and agreeo that 
Government's Exhibit 14 through 107 received in 



/ 
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evidence represent 92 separate transactions in which 
buyers paid for extras. That the checks were made 
payable to the defendant pursuant to his instructions. 
That the aggregate sum of the extras paid was 
approximately $42,000.00 for 1967 and $113,000.00 
for 1968. Datedi Brooklyn, New York, June 25, 1974, 
and signed by Mr. Ryan for the Government and Mr. 
Bender. 

He will suspend at this time. The case will 
continue promptly at IOiOO o'clock provided that you 
are all here on time. I ask you to make a special 
effort to get here. 

Again, in the meantime, don't talk about this 
case with anyone. And when you reassemble tomorrow, 
do not discuss it among yourselves. Try to get into 
the court about 20 minutes to ten or a quarter to ten, 
register downstairs, and then come to the juryroom 
adjoining the courtroom. The jury is excused. 

(The jury thereupon retired from the courtroom. 

THE COURT: All right, gentlemen, I would 
appreciate your picking up all your briefcases as 
soon as possible. Have a grand jury that has an 
indictment. As I understand it, it is a secret 
proceeding. No one may be present, except authorized 
personnel. 
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If you would like to leave everything, you can 

leave it and then cone back. Would you like to do 
that? Just leave the courtroom for a few aoaenti 
and then come back. 

(Thermpon at 4:45 o'clock P.M. an adjournment 
was taken to June 26th, 1974 at 10:00 o'clock 
A.M.) 
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you dismissed us last night, could you read it for us 
again, please. 

THE COURT: i read the stipulation on page 356. 

The parties have entered into a written 
stipulation as follows — incidentally, it's in 
evidence so it can be circulated if you wish. 

MR. RYAN: I would like to mark it. 

THE COURT: Mark it. 

THE CLERK: So marked as Government's Exhibit 
139 in Evidence. 

THE COURT: The parties entered into a written 
stipulation as follows: 

Hereby stipulated and agreed that Gcverraent's 

r 

Exhibits 14 through 107, received in Evidence, repre¬ 
sent 92 separate transactions in which buyers paid 
for extras, that the checks were made payable to 
defendant pursuant to his instructions, that the 
aggregate sum of the extras paid was approximately 
$42,000 for 1967 and $113,000 for 1968, dated Brooklyn, 
New York, June 25, 1974, and signed by Mr. Ryan for 
the Government and Mr. Bender for the defendant. 

JUROR NO. 1: Thank you. 

MR. BENDER: Could you explain to th e jury _ ' 

they may be unaware — what the stipulation means? 

THE COURT: A stipulation is the seme as 
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•vidence. The parties agree that that is the fact. 

It is part of the record, as if the witness had 
testified to certain facts and yoA fouid it so. That 
eliminates a lot of testimony from a lot of witnesses. 
If this stipulation were not entered into, it might 
very well be that we'd require 92 witnesses to appear 
before you and say what happened during each trans¬ 
action. That%ms all eliminated by agreeing that is 
what happened. 

MR. RYAN: The exhibits are in evidence, 14 
through 107. The jury hasn't seen them all. They are 
all here. 

THE COURT: They will be made available because 
they have been marked into evidence. 

If any of the jurors ever want to see any of 

k 

the transactions, of course, it is available to them. 

MR. RYAN: I would like to pass around the 
stipulations at this time. 

(Document shown to jury.) 

(Continued on next page.) 
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PKTER js. GERIMIA,. cal lad as a witness 

having bean first duly sworn by the Clark of the 

Court, testified as follows: 

ThE CLERK: State your full nans, pie 
THE WITNESS: Peter L. Gerieia. 

DIRECT EXAMINATION 
DY MR. RYAN: 

Lf Mr. Gerimia, would you tell us your occupation? 

A I am a retired revenue agent and presently 

I'm a aelf-employed accountant. 

U When did you retire? 

A I retired on October 15, 1971. 

Q Prior to your retirement, were you — 

to do any work in your capacity as a revenue agent with 
Revenue to c.lmer E. Rornberger? 

A Yes. 

U Just tell us generally, as a revenue agent, wh^t 

was your assignment, briefly? 

A My assignment was the examination of the 

personal return of Mr. and Mrs. Rornberger and the corporative* 
Involved. 

f Q In the course of your assignment, did you have 
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occasion to look at any of the corporate books and records? 

A Yes. 

U What was tne objective of your reviewing the 

nooks and records? 

MU. ULhUCR: I would object to that. 

ThE COURT: Sustained. 

Cl When did you review the books and records? 

A It was my recollection that I initiated the 

examination in 1969. 

U Where did you conduct your examination? 

A The first visit was — I believe — Mr. Canale's 

office — ne is the accountant for the corporations. 

U What records did you review? 

A 1 reviewed all of the records of the corporations, 

mainly or specifically the casii books and disburs wents, the 
general ledger and the journal, as well as contracts of sale 
with respect to one corporation. 

Q Did you prepare any worksheets as a result of 

your review of the bocks and recorus? 


U I sliow you wnat has been marked 115 for Identi' 

fication. Tnere are five folders in here. 


Can you point out to us any worksheet tnat you 


prepared as a result of your review? 


TuE COURT: Woulu you please describe 
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tiie folder that you took out of the exhibit and 
then identify the particular worksheet that you are 
testifying to? 

THE WITNESS: Yea, your Honor. 

I examined the return of Story Book Hones, 
Inc., which is known as 1L20S corporation, 
and the schedule that I prepared was a contracts of 
sale, closings in 1968. 

I just want to state that ay examination en¬ 
compassed two years, '67 and *68. This schedule that 
I have before me is the '68 schedule. 

THE COURT: You are putting a clip into it? 

THE WITNESS: Yes. 


TH3 COURT: I would rather that the Clerk le 
it. What exhibit was that? 

THE CLERK:• 115. 


THE COURT: USA, being a document into evidence 


BY MR. RYAN; 


MR. RYAN: It's for identification. 


Did you prepare any other? 
Yes. Another schedule — 

I will withdraw the question. 
I'm sorry. 


What was the purpose of preparing the sctoedui 
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2 

115A? 

% 


3 

« 

A The purpose of preparing schedule 115A _ 


4 

c 

MR. SENDER: I object to that. 

1 

' 


purpose was, going into the operation 


6 

of his nlnd. 


7 

THE COURT: I will allow it for this limited 

i 

i 

8 

purpose. 


9 

The Jury must understand that worksheets of 


10 

Mr. Gerimxa used in his examination is not in any 


11 

sense evidence; that Mr. Gerimia, I assume, is prese 

a ted 

12 

here as an expert to express an opinion. 

1 

1 

13 

Normally, a witness may only tell the Jury 


14 

what they saw, what they heard. One of the exception 

i 

15 

is that an expert may express an opinion or conclusio; 

i. 

16 

An expert is someone who by reason of training 

| 

17 

education or experience, becomes expert in a specific 

* 

18 

field and based upon certain findings he may express 


19 

an opinion. 


20 

Only because I anticipate that Mr. Gerimia wii: 

. 

21 

express an opinion, I think if he explains tne purpose 

j 

22 

of the worksheet, it will better to explain the basis 

i 

1 

23 

because I would charge you later and I will charge yov 


24 

now, that if an expert expresses an opinion based on 

{ 

s 

25 

certain findings — he must make certain determinatior 



1 


a 
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first just as a Jury makes fact findings — based 
on tuat, he expresses an opinion or conclusion. 

He assuiced certain facts in expressing the opinion. 

Tnose are tne very facts you will be called 
upon to pass upon. Suppose he assumes a material 
tact and later on you fine the fact is not establis 
well, it's obvious that tne expert expresses an opinj 
based on facts. 

It an expert expresses an opinion based on a 
material fact that you find has not oeen established, 
then you must disregard that expert's opinion becaus« 
ne relied on a material fact and in doing that hs dos 
know how you are going to find, so ne must make cer¬ 
tain assumptions. 

If it turns out that you do not agree with 
him on the material fact, thenjou must disregard 
that expert's opinion as to that — upon which he 
based that material fact that you found was not 


valid. 


MR • HLWDCK: On tuat basis, your honor, I 


object to tiie question certainly as to form, asking 
expert what was the purpose —— 

iub COURT: “vrmally 1 wouldn't allow the 
question. I taink it would ae informative if the 



A 368 a 



Gerimia - direct 371 

Jury underatanda. 

Waat the expert is uoing ia defining what a 
worksheet is. That definition I will allow. 

MR. R¥AN: I didn't interrupt you. 

The expert is going to follow. My purpose in 
having Mr. Gerimia is to establish the worksheets 
that he prepared that will be relied upon later by tJ 
expert. 

the COURT: All right. 

MR. BENDER: Why can't we ask him what he did 
rather than the purpose. 

(Continued on next page.) 
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.THE COURT: I say I would allow you, 

^ r * Gerimia, to define what the worksheet is. 

THE WITNESS: Sure. 

Tuh COURT: Is it usually used in examination 
of an audit? 

TllE WITNESS: Yes, it is. 

May I state what I prepared? 

THE COURT: Yes. 

THE WITNESS: All right. 

I have prepared a worksheet headed Contracts 
of sale. Closings in 1968 . This is with respect 
to Story Book Homes, Inc. I listed the name of the 
Luyer, the price, the job nunoer, and the final 
contract price. 

Now, I must comment on the final contract 
price. Tne final contract price is not necessarily 
the price of the house. The difference there is 
assumed to be extras. In other words, these two 
amounts are not -- 

MR. BENDER: I move to strike the assumption 
out, at least that portion. 

THE COURT: Motion denied. I think it is an 
explanation of what the worksheets are. 

Mr. Gerimia, are you saying that contract 
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price is not necessarily the price recited in the 
contract for the sale of the nome. 

THE WITNESS: That's correct. 

THE COURT: It is the total price? 

THE WITNESS: Total price. 

THE COURT: And you labelled it "Contract 

price"? 

THE WITNESS: Yes. I prepared a separate 
heeding to show the contract price — final contract 
price is contrasted with the price of the house. 

BY MR. RYAN: 

Q The jobs — 

A The jobs are listed individually. 

Q In the corporate books that you examined? 

A Yes. 

MR. RYAN: Thank you. 

No further questions. 

CROSS-EXAMINATION 
BY MR. BENDER: 


Q Could I just — 

MR. BENDER: May I look at them? 
MR. RYAN: Surely. 

(Shown to counsel.) 


MR. BEWbER: Excuse tae for a moment. 
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2 

Tdi; COURT: Do you want a recess at this 


3 

point? 


4 

MR. BENDER: No, I don't think so. 


5 

BY MR. BENDER: 


6 

0 Mr. Gerimia, this folder — 


7 

MR. BENDER: May we mark the folder _ 


8 

MR. RYAN: It is part of 115? 


9 

THE WITNESS: Yes. 


10 

0 Are there any more worksheets in connection 


11 

with your audit contained in this folder which is narked 115 


12 

for Identification, any more worksheets? 


13 

A No. is this the only folder that is — 


14 

115 or 115A? 


15 

THE COURT: All the folders in that envelope 


16 

are marked 115. 


17 

TdE WITNESS: Then the entire folder is 115? 


18 

• 

the COURT: That's right. 


19 

THE WITNESS: The other worksheets that I have 


20 

here are items that I found in my audit. 


21 

May I state what they are? 


22 

THE COURT: Just answer the question. 


23 

Q I am just asking you, there seems to he in that 


24 

folder, particularly the schedule that you referred to ~ 


25 

tierB 3eems to be original worksheets and then there seems 
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to be copies — photocopies of work papers. 

Are tne original work papers that are contained 


in there which seem to oe greenisn, all yours? 
A Way I look at tnem? 

Q Please do. 


A 


Some of all tne green ones — I will state th«i 


t 


w ork papers prepared on green paper is mine. 
There is one here that was prepared on liynter paper which 
is not mine. 


THE COURT: Would you mark the one that 
Mr. Gerimia says is not his 115B. 

THE CLERK: bo marked. 

(So marked.) 

THE WITNESS: This one is called Jobs in 
Process,closing Inventory. That was not prepared 
by me — this one here (indicating). 

Are you able to tell botn from the handwriting 
on the schedules wuich are yours? 

A Yes. 


Q Is there also another indication on those 

schedules wnich indicates that it is yours? 

A Yes. 

Q '..'hat 1 s that, dates — tne dates that appear 

on top of tne schedules indicating — 


25 
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A wall, tile re is a rubber stump on each sheet 

indicating the name of the taxpayer, the year, page 

number, date prepared by — date prepared and initials 
and the iterns. 

Q Is that tne date on which you prepared the 

schedules — the date that appears at th e top? 

A May I point out that some of these dates were 

filhd in not by me — 

Q By soeebody else? 

A Yes. This is not sy handwriting. 

Q Is there anything to indicate the date upon 

which you prepared the schedules? 

A It should be contained in «y activity record 

sheet. 

Q Do you have that? 

A Well, the activity record sheet is SUched 

to the front part of the folder. 

g Are you telling us that the date that was 

put in on top was put on by sosebody else later on? 

A May I mention with respect to this one it 

was put in by someone else. 

Q This one is referring — 

A Inventory, Jobs in Process, I'm sorry. 

Q That date that appears in here — 






A 374a 


r^. 



Geri’uia - cross 377 

A That's not my writing. 

Q 10/6/70; is that right? 

THE COURT: You are referring to a paper already 

marked? 

THE WITNESS: No, it hasn't been marked. 

THE COURT: Every unmarked aheet that you 
refer to in your testimony should be identified 
by another marking. That is what we mean by identi¬ 
fication so the records reflect what the witness is 
talking about. 

Hark that 115C for Identification. 

THE CLERK: So marked. 

(So marked.) 

THE WITNESS: This is not mine either. 

BY MR. BENDER: 

0 That's the next page. 

A That's not mine. 

Q That's the third page? 

A Fourth. 

Q Not yours? 

A No, sir. This is not mine. 

Q That was '73 and you were sort of off the 

audit by then? 

A Yes. 
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MR. LENDER: Could we mark these four becausi 
they are actually your schedules? 

TUE WITNESS: That's right. 

THE CLERK: So marked as Government Exhibit 
115D for Identication. 

(So marked.) 

TdE WITNESS: Three of them _ 

THE CLERK: Four. 


R3 fols. 


(Continued on next page.) 


25 









HShb 



A 376a 

1 

1 Gerinia-cross 

2 

Q Did you want to do that with any other of ycur 

3 

schedules, while the Clerk is here? 

4 

A Here's another one (indicating). 

5 

Q That's your schedule, but somebody else put the 

6 

dace <r«. top? 

7 

A They got the information from my activity 

8 

record — 

9 

MR. BENDER: I object to that and move to strik< 

10 

it. 

11 

THE COURT: Strike out, "they got the informa¬ 

12 

tion from ray activity record." 

13 

THE WITNESS: This is not mine, but this is. 

14 

that is, this is not (indicating) . 

15 

THE COURT: Do I understand the only schedule 

16 

the Government is going to rely on is the schedule of j 

17 

the 92 homes? 

18 

MR. RYAN: Yes. 

19 

MR. BENDER: I can't tell what they are going 

20 

21 

to do. 

THE COURT: Mr. Ryan says the only schedule that 

22 

they are going to rely on is the one that he testified 

23 

to, 115-A, consisting of a recording of the 92 homes 

24 

that has the name of the purchaser, the price, plus 

25 

the extras which he described -- 
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MR. BENDER: No, no, I think the witness 
testified — >inless I misunderstood him and I probably 
may have — 

MR. RYAN: May I state — 

THE COURT: The jury may be excused. 

(Jury leaves courtroom.) 

THE COURT: X don't understand the mystery* 

MR. BENDER: This schedule is not the schedule 
of the 92 buyers. 

MR. RYAN: It is Story Book Homes. 

MR. BENDER: It is only Story Book Homes. 

THE COURT: Would you sit down, Mr. Hornb erger. 
MR. HORNBERGER: I am trying to relax. 

THE COURT: How many homes is listed there, just 
the Story Book Homes? 

MR. RYAN: That's correct. 

THE COURT: How many? 

MR. BENDER: Thirty-nine. 

f 

THE COURT: How about the total of 92? 

MR. RYAN: I will have to call another revenue 
agent that did the same with the other corporate 
records. 

MR. BENDER: I don't know that. 

THE COURT: Why ask him all that? He only 

<_ 
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referred to one schedule. 

MR. BENDER: Judge, I think in asking for the 
date — if you give roe a chance — I think it will be 
relevant. Merely out of having the witness available 
here is the reason I am trying to have him identify 
all of his work sheets. They may become very material, 
since the next revenue agent is going to testify that 
he relied upon these. 

THE COURT: Will you be here until the next 
witness testifies? 

Who are you going to call as the expert, 

Mr. Mazzella? 

MR. RYAN: Mr. Valardi. 

THE COURT: I don't understand. Don't you agree 
as to the contract price, the extras as to each house, 
the total? 


MR. 

RYAN: 

No, he doesn't. 

MR. 

BENDER: 

There are problems. 

MR. 

RYAN: 

Le me state — 

THE 

COURT: 

We are talking about documents. 

MR. 

BENDER: 

Yes. 

MR. 

RYAN: 

If I may, the reason I am going 


through this procedure is because Mr. Bender indicated 
before we even picked the jury that he is going to 


X 
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contest the allegation of extras made by the Special 

i 

Agent. The Special Agent made the allegations based 
on an investigation of the records, one of which is 

a 

the work sheets of these revenue agents that examined 
the corporate books for each job. 

THE COURT: All right, bring the jury in. 

My purpose in limiting examinations on this — 
on what appears now to be collateral matters —— would 
only be admissible on the question of credibility. 

In a complicated commercial transaction of 
this kind, I have an obligation to keep the collec¬ 
tive jurors' eyes focused on the issues »nH not 
whether someone else put the date on — got the date 
from his activity record. 

MR. BENDER: I think you will find, your Honor, 
and I do appreciate what you are saying that it is 
just these very collaterals on which the Governsent 
seeks to rely to prove the intent in this case. 

THE COURT: You mean whether the individual 
in the Internal Revenue Service who put the stamp on 
and said he made the schedule and took the date fra 
the activity record — 

MR. BENDER: The dates may become Important. 


THE COURT: Everything may become important. 
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I assume you have some information. 

MR. BENDER: I do and you don't. I have an 
idea of what is coming. 

THE COURT: On the theory that there is nothing 
that I know about or on the horizon that Mr. Bender 
knows about, I will permit the examination on what 
appears to be pure minutiae. 

MR. BENDER: I will betrief. 

THE COURT: All right, seat the jury. 

(The jury entered the jury box.) 

THE COURT: All right, you may proceed, 

Mr. Bender. 

BY MR. BENDER: 

Q Mr. Gerimia, did you. also — by the way, when 

did you cease your activities in connection with the audit? 

A I would have to look at the activity record 

sheet. 

Q Would you have it here? 

A Yes. 

With respect to Story Book Homes, Incorporated, I 
« 

ceased my activity on August 26, 1970. 

Q And you are reading from — 

A I will have to correct that. The receipts 


25 


are placed in reverse order. October 8, 1971. This is one 
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week prior to my retirement. 

THE COURT: Apparently I misspoke. Your work* 
sheets related only to Story Book Hamas , Inc. and 
that consisted of how many? 

MR. BENDER: I think the sheet is marked 115-A 
for Identification. 

THE WITNESS: I see. 

(Continued on next page.) 
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THE COURT: Isn't it in the back? 

THE WITNESS: I see 115B, C. Where is A? 
THE CLERK: It's in the back. 

THE COURT: Suppose you put a clip in there. 
THE CLERK: Yes, your Honor. Here it is. 

MR. BENDER: I had nothing to do with it. 

Judge. 

THE WITNESS: 39 sales listing are on this 

sheet. 


MR. BENDER: Did you want to ask — 
THE WITNESS: 39, that's right. 

BY MR. BENDER: 


Q Yes. You followed the names down along on tha 

each sheet, and it is numbered, isn't it, the shee is 
numbered "1" to “39"? 




A Yes. 

Q On each line you have a buyer, is that it? 

A Yes. That'8 right. Each name is listed 

alongside of a number. 

Q I see. 

Now, do I understand that you just made that 
schedule with respect to Story Book Homes for 1968? 

A This particular schedule was only made with 


25 


respect to Story Book Homes, Inc., that's right. 
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2 

1 g Did y° u maJce *ny similar schedules with 


3 

respect to the other corporations? 


4 

A Mo, I did not. 


5 

Q And did you make any schedules with respect 


6 

to the individual, Mr. Homberger, personally? 


7 

I'm talking about 1967, for 1967 in 1968. 


8 

A Well, with respect to Mr. homberger — you'ri 


9 

relating to Mr. Hornberg^r's personal return? 


10 

Q Yes. 


11 

A Well, I made certain rotes in connection with 


12 

his '67 and '68 personal return. 


13 

Q Which is a part of your work papers? 


14 

A Well, it may not be in this — these work 


15 

papers. I think they're separate work papers. 


16 

Q Are those papers that you have in your hand or 


17 

— refer to the corporations? 


18 

A These just refer to the corporations. 


19 

Q As far as your audit is concerned, you only ms 

dm 

20 

*' schedule with respect to Story Book Homes for 1968? 


21 

A Well, I also examined the other corporations 


22 

butl did not make similar schedules with respect to the 


23 

other corporations. 


24 

Q Was — 


25 

A In other words, I went into each corporation 



I 





A 384a 


Geriruia - cross 3U7 

but when it came to the preparation of the contracts of 
sale, I just limited it to Story Book homes. 

I must explain, your honor, I was forced to 
retire and curtail my work. I was forced to retire on 
advice of ruy physician. So I had to drop the examination, 
submit my findings to the office. 

Q I see. And that explains the reason why 

you didn't continue on the audit? 

A Why I didn't prepare similar schedules with 

respect to the other corporations. 

Q Very good. All right. At least with respect 

at least with respect to what you did do, with regard to 
the corporations, the corporate books ana records were 
available to you and you examined tnem? 

A Yes. 

Q Since the corporate Looks themselves referred 

— listed only job numbers without names of buyers, 
you had the contracts and the closing statements available 
to you as well? 

A Yes. 

Q Is that right? 

A That's rignt. 

Q Arid you also had the joo files, did you not? 

A Yes, that's right. 

Q All right. 









t 
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By the way, the audit that you started in on 
originally, was that assigned to you in the regular course 
of business? Were these returns pulled out in the 
regular course of business and assigned to you for audit? 

A May I confer with Mr. Ryan on that? 

a 

THE COURT: The Jury may be excused. 

(Jury excused.) 

THE COURT: You may step down, Mr. Gerieia. 

(Witness confers with Mr. Ryan.) 

MR. BENDER: May the record inde nts that 
the witness is conferring with counsel. 

T1IE COURT: Yes. 

MR. RYAN: Yes. 

THE COURT: He did that for about three 
seconds. 

MR. RYAN: Thank you. 

THE WITNESS: Yes. 

MR. RYAN: We are ready to proceed. 

THE COURT: All right. 

THE WITNESS: This is my first talk with 
Mr. Ryan, so — 

THE COURT: You have never spoken to 

before? 

THE WITNESS: Well, I spoke to him only — 


0 
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| 

2 

T11E COURT: Wait a minute. The Jury is 

3 

coming in. 

l 

4 

THE WITNESS: I * a: sorry. 


5 

THE COURT: Go anead. 


6 

- 


7 

THE WITNESS: Jo. I s^oke to him yesteruay 


8 

because — last night, ue told me come in as a 


9 

witness, yes. 


' 10 

THE COURT: Didn't you go over your testiuony 


11 

with him? 


12 

THE WITNESS: Yes, this morning I die. 


13 

THE COURT: All rignt. 


14 

THE WITNESS: 1 came in very early, he was 


15 

up all night. 


16 

How, with respect to — 


17 

THE COURT: Don't say any tiling. 


18 

Wait until the Jury comes in. 


19 

THE WITNESS: Oh, I'm sorry. 1 thought this 


20 

was off the record, so to speak. 


21 

THE COURT': Jo. Notiling is off tne record. 


22 

THE WITNESS: All right, sir. 


23 

(Jury ^resent.) 


24 

THE COURT: All right. Will ycu repeat tne 


25 

question, Mr. Rudolph? 
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A This letter — this letter was attached to 

th e — to tiie — in the folder with the tax returns. 

si Well, this — this was sent down to you as 

a sort of special investigation in view of the informant•s 
letter; isn't that right? 

A Well, I won't say it was a special investiga¬ 

tion. This is more — more or less routine. 

MR. BENDER: 1 move to strike it out. 

THE COURT: Ho. I will allow it to stand. 

MR. RYAd: do. I object to striking it. 

BY MR. BENDER: 

Q All right. You mean it was routine in the 

sense that very frequently you go in on an auuit because 
an informer has informed against a taxpayer? 

A Yes. 


17 
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Q That is frequent? 

A do. It isn't frequent at all. But the — 

the routine, why I consider it routine is because nothing 
may come out of these allegations. 

Q Mr. Gerimia, unoer the routine procedure in 

which you make an audit, the tax return is assigned to you 
by your group supervisor; isn't tnat right? 

A That's correct. 


fols. 


(Continueu on next page.) 
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CROSS-EXAMINATION 
BY MR. BENDER: (Cont.) 

Q And your group supervisor gets that return 

Just as a whole batch of other returns, from some classiflcat: 
division In your office; Is that right? 

A That's right. 

Q And those are pulled out at random, are they 

not? 

A Well, I don't know what criteria they use 

for pulling out these returns. 

Q But when you get It, when you get It, aa far 

as you know, there Is nothing — nothing attached to the re¬ 
quest for the audit other than some ltema on a particular 
return which you are going to look into; ian't that right? 

A Well, ordinarily, in a routine exaad.natlon, 

there — there are sometimes a sheet indicating which 
items to check. 

Q And sometimes not? 

A And sometimes not, that is right. 

Q All right. That's routine; is that right? 

A That is routine, that is right. 

Q But it's not routine to get an audit with an 

Informer's letter attached? 


25 


A 


I consider It routine. 
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THE COURT: Objection sustained to any 
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further questions. It's argumentative. 

BY MR. BENDER: 

Q Now, were you given instructions as to what to 

specifically look for with respect to the Informer’s 
complaint? 

A No. 

Q Did you advise the taxpayer's representative 

whenyou went in on the audit that you had an informer’s 
letter which was — which — in which the informer was 
claiming certain things? 

A No, I did not. 

He asked me, I would have answered in the 

affirmative. 

Q How would he know it if you didn't tell him? 

MR. RYAN: Objection. 

THE COURT: Sustained. Argumentative. 

Q Did you feel there was an obligation on your 

part to have advised him of that fact? 

A No, not at that — no, not at all. If the 

— if the accountant had asked me the question I would have 
answered it, yes. This is what I said. 

Q I take it, that you didn't mention this fact 

to either Mr. Canale or to MR. Hornberger? 


25 


A 


No, sir. I did not apprise him of the fact that 
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In my folder was a letter from this attorney. 

MR. BENDER: I nave no further questions. 
REDIRECT EXAMINATION 
BY MR. RYAN: 

Q The Jobs listed on your on your work sheet 

In connection with Story Book Homes, were they the Jobs 

which were the basis for the Income reported by Story Book 
Homes? 

A Yes. 

The Jobs — 

Q That’s enough. Thank you. 

A I'm sorry. 

Q Thank you. 

THE COUHT: Anything further? 

THE WITNESS: I don't want to go any further. 
MR. BENDER: One second, please, your Honor. 
Can we have that question and answer reread, 
your Honor, please? 

THE COURT: Yes. 

(Record read.) 

THE COURT: Anything further, Mr. Ryan? 

MR. RYAN: Nothing. 

RECROSS-EXAMINATION 


xxxx 


25 


BY MR. BENDER: 
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Are you talking about the schedule when you — 


3 

been identified as — 

4 


THE COURT: 115A. 

5 

Q 

-- 115A? 

6 

A 

Yes. 

7 


The schedules that — that are identified by 

8 

115A are the 

Jobs of the homes that were sold and the amounts 

9 

of which compare with the amount reported on the return. 

. 

Q 

You have a column here, you have a name of a 

ii 

buyer? 


12 

A 

Right. 

13 

Q 

This price, you have a column which is headed 

14 

"Prioe." 


15 

A 

Right. 

16 

Q 

A column headed "Job Number"? A column headed— 

17 

A 

Subtotal. 

18 

Q 

— "Subtotals and Final Contract Price"? 

19 

A 

That is right. 

20 

Q 

Now, which column are you saying was the 

21 

column which 

reflected the price that was listed in the 

22 

corporate book as the sale price of the house made by that 

23 

corporation? 


24 

A 

If these totals are correct, I would say that 

25 

the column marked subtotals is the figure that was listed as 
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Income to the corporation. 

I’d have to verify It. Let’s see. I can tell— 
I can tell right away by going through this. Yes. All rlgh 

Q 11 — 

A Yes. I’ll answer that question, because the 

last digit is zero, I am confident that that Is — that 
the figure reported on the corporate books Is the total of 
the figures under price,in this particular colon. 

THE COURT: Under the beading "Mss'T 
THE WITNESS r Price. 

THE COURT; All right. 

THE WITNESS: But then again, your Robot, I 
w aild have to total this on the machine to — tirv 
because I haven't looked at this schedule la aS«a| 
close to four years. 


But I'd rely on this — on the 


correct. 


Honor. 


MR. BENDER: I have no further queetlona. 


MR. RYAN: Thank you, Mr. Gerlmla. 

THE COURT: You My step down. 
(Witness excused.) 

THE COURT: NExt witness. 

THE WITNESS: Your Honor, do you want 


l 




remain until the other agents — 

MR._BENDER: May we have him? 

THE COURT: Yes. 

MR. BENDER: If you don't mind, Mr. Gerlmla. 
THE COURT: You may remain. 

THE WITNESS: The reason why I say that — 

THE ODURT: Don't give me the reason. 

THE WITNESS: All right. 

THE COURT: You may sit In the courtroom. If 
you wish. 

THE WITNESS: All right. 


(continued next page.) 
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THE CLERK: Come forward, please. 

ANDREW VILARDI , called as 

a witness herein, having been first duly sworn 
by the Clerk of the Court, wa3 examined and testified 
as follows: 

DIRECT EXAMINATION 
BY MR. RYAN: 

Q Mr. Vilardi, would you tell us your occupation, 

sir? 

A I am an Internal Revenue Agent. 

Q And how long have you been an Internal Revenue 

Agent ? 

A I have now been an Internal Revenue Agent for a 

period of six years and ten months. 

Q And did you have occasion in the course of 

your duties to be assigned to conduct a review of Elmer 
E. Hornberger's returns? 

A I have. 

Q And his corporations' returns? 

A I have. 

Q And in the course of your assignment, did 

you have occasion to review corporate records? 


24 

25 


A I did. 

Q In the course of your assignment, did you 
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2 

have occasionto prepare schedules based on corporate or any 


3 

other records? 


4 

A I did. 


5 

Ci In the course of your review, did you attempt 


6 

to ascertain what .lobs were attributable to the income 


7 

reported by each corporation? 


8 

A I did. 


9 

Q How did you ascertain that, what did you do? 


10 

A Number one, I sat down with Mr*. Canale, 


11 

reviewed his various corporate records, determining what 


12 

particular Job numbers were assigned to what — to the 


13 

related corporate -- corporations. 


14 

Wi,h that information I then tried to correlate 


15 

these Job numbers to the various buyers, who bought these 


16 

respective houses, usinp; third-party records. 


17 

Q WHat were the third-party records you relied 


18 

on? 


19 

A Some of the third-party records — 


20 

MR. BEWDEn: I object to that, your Honor. 


21 

THE COURT: Well, whose records were the 


22 

third-party records? 


23 

THE WITNESS: The third-party records were 


24 

Roosevelt Savlnps Bank statements. 


25 

MR. BENDER: I object tc that and move to strike 
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Pure hearsay, not binding on the defendant. 

THE COURT : No. 

MR. RYAN: No. 

(continued next page.) 
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THE COURT: The jury may be excused. 

(The following occurred in the absence of the 

jury.) 

THE COURT: When you refer to the Roosevelt 
Savings Bank records, of course you are referring to 
the buil ing loan advances and the final advance made ' 
at the time of title closing? 

THE WITNESS: That is correct. These income 
statements. 

THE COURT: Now, I must have some proof on the 
record that these records of the Roosevelt Savings 
Bank relate to the houses, of course. Do we have the 
Roosevelt Savings Bank records? 

MR. RYAN: We certainly do. 

THE WITNESS: I believe we have them. 

THE COURT: What is the secret? 

MR. RYAN: Mr. Bender has them. 

MR. BENDER: You know. Judge, this man's 
testimony, that he went to a bank and he examined the 
bank's records and based upon that he's testifying 
here, is pure hearsay. 

THE COURT: Wait now. 

MR. RYAN: No . 

MR. BENDER: That's what he said. 

THE COURT: That is one of the exceptions to 
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the Hearsay Rule. Of course it's pure hear.ay. 

MR. BENDER; I made niy —— 

THE COURT; They are record* made in the 
regular course of the bank's busine**. 

MR. BENDER: it'* no different. Judge, than it 
he went to some third party, to the buyer, and he 
•aid to the buyer, "Lot me see your record," and the 
buyer writes out something and he *ay., "I .poke to 
the buyer and the buyer gave aw this." 

It's objectionable, but I — 
the court: Objectionable? 

MR. BENDER: it's completely objectionable. 

THE COURT: You said objectionable on th* groan 
of hearsay. 

MR. BENDER: Of course. 

THE COURT: I say, it's not objectionable on 
the ground of hearsay, it is one of the exception* 
to the hearsay rule. 

MR.BENDER: But a man from the bank _ 

THE COURT: Excuse me. it is clearly a busine*» 
record. It's a record that's recorded in the County 

Clerk* office of Suffolk County. This was Suffolk 
County, right? 

MR. RYAN: Yes. The bank loan isn't. The 
deed is, but the bank loan isn't. 


25 
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THE COURT: Oh, the mortgage and building loan j 
agreement certainly are recorded. 

i 

MR. RYAN: I didn't say the — 

THE COURT: Now, there is only failure in the j 
chain, and if you can supply the link, then you have 
it, that these records related to the respective 

houses. 

MR. RYAN: He did. 

THE COURT: The point is that these records 
may be more reliable than the taxpayer's records. 

We are talking about reconstructing income. Do you 
think that the Government is confined to the books 
and records of a taxpayer to determine taxable income? 

MR. BENDER: Of course not. 

THE COURT: Of course not. 

MR. BENDER: Of course not, but on specific 
items they have to put it in by direct or circum¬ 
stantial proof. There has to be a foundation. A 
man from the bank has to come here. 

MR. RYAN: Is that what you want us to do? 

MR. BENDER: Just a minute. 

THE COURT: No. On the representation that you 
can prove that the records accurately reflect the 
advances made by the Roosevelt Savings Bank -- was 
it the Roosevelt Savings Bank? 
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1 

4 THE WITNESS: Yes, sir. 


2 

MR. RYAN: Right. 


3 

THE COURT: I will allow the witness to testif' 

y • 

4 

MR. RYA1J: We so represent. They had been 


5 

made available to Mr. Bender for the past four months 

e 

6 

He has copies of then. 


7 

THE COURT: How could it be otherwise? And 


8 

I assume that those advances are recorded in the 


9 i 

| 

books and records of the corporation. 


10 

MR. RYAN: Yes. Is that correct? 


11 

THE WITNESS: That is correct. 


12 

THE COURT: I cannot imagine — I do not know 


13 

how they could be left out. 


14 1 

MR. BENDER: I didn’t say that they should. 


» 

niE COURT: What is the dispute about? 


16 

MR. BENDER: I can only object to the procedure. 


i 

I am required to do so on behalf of my client. If 


18 j 

you overrule me, you overrule me. 


19 1 

THE COURT: No. 


20 

MR. BENDER: There is — I can only see a 


21 

proper way to put in proof. We are not trying to ~ 


22 

this is not a case of reconstrxicting income. 


I 

23 

THE COURT: If you were talking — 



MR. BENDER: It’s not a net worth case. 


A 

THE COURT: If you are talking about books and 
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records of someone who wasn't in the business, a 
third party, whose reliability wasn't established, 

I would say, "Well, you've got something. If he 
based it on that. T . think that's pure hearsay." 

But books and records concerning advances of 
a bank relating to these houses? 

MR. BENDER: I have stipulated with Mr. Ryan 
under certain cirexamstanees, so that he didn't have 
to bring in a bank representative, particularly with 
checks or anything else. If he had asked me pre-trial, 
so stipulate, I may have, but he hadn't. 

THE COURT: He is asking you now. 

MR. BENDER: Therefore, I feel that I have to. 

I have a duty to object to evidence if it's improperly 
put in. 

THE COURT: Of course that's up to you. 

MR. RYAN: I'll have to dispute one fact. When 
we had this pre-trial, I wanted to mark bank state¬ 
ments as well in connection with each one of these 
93 transactions. 

MR. BENDER: This has nothing to do with 
transactions. 

MR. RYAN: Let me ask you one question, 

Mr. Bender. Do you have any information which would 
indicate that these bank — that if a bank officer 
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were called, he could not testify that these were — 

THE COURT: I an not going to ask — to 
embarrass Mr. Bender by asking him to stipulate. He 
may feel it is necessary for the protection of his 
client. 

I just cannot conceive of why an objection is 
made to the introduction of bank records, except if 
the claim is that they don't relate to the specific 
houses or to follow through on Mr. Bender's theory, 
that the bank records might establish the Government's 
position, that the allocation was consistent with the 
counts in the indictment. 


Except for that, I can't understand the objec¬ 


tion. 


At any rate, as a matter of law, I overrule it, 
on the representation that the Government will be 
able to link up the bank records with the specific 
houses that the witness will testify to. 

MR. RYAN: Fine. We so represent. 

MR, BINDER: And X might point out to your 
Honor, that this is a very vital part of the Govern¬ 
ment's proof, because their function now is to 
establish that the extras which they claim were 
omitted from each corporation applies to that corpora¬ 
tion. Because under each count in the indictment, it' 
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A a 

the specific corporation's income that's being charged 
as omitted. So the way in which they do link it up 
becomes a very vital part of the Government's proof. 

THE COURT; Of course I will listen to that 
with a greater degree of interest when I learn a 
little more *>out the allocations. 

MR. RYAN; Right. 

THE COURT; There is no charge unless it was 
made in the bill of particulars that Mr. Hornberger, 
as President of Story Book Manor, Inc., for example, 
failed to report as income $2342 as extras on job 
No. 42 . 

The charge is that he failed to report some 
$12,994.42 for the year 1967. 

My recollection is that the sum is not a — 
an essential element of the crime, for the Government 
to prove, that if they had proved that substantial — 
that he must prove that c ” , bstantial taxable income 
was withheld. I don't know if they proved the : it was 
only $8,000 or $5,000, but that is fatal to the 
Government's charge. 

However, at the end, when I know the figures, 

I will listen to argument. 

I intend charging the jury that the essential 
element of the crime charged is that they must prove 
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that substantial income was not included in the return 
not that — that they must prove it was $12,994.42. 

MR. BENDER: Merely to refresh you recollection 
your Honor, which I'm sure doesn't need to be 
refreshed — 

THE COURT: Oh, It certainly does. 

MR. BENDER: At the pre-trial conference it was 
made clear both by me and Mr. Ryan that the method by 
which the Government is proving the omitted income 
in each corporation for each corporate year listed 
in the indictment is the omission of specific items 
of extras. 

THE COURT: All right. That does not mean that 
becomes an essential element of the crime, because 
they said that they intend to prove that specific 
items of extras were omitted. 

MR. BENDER: Sure, it does. 

THE COURT: It does? 

MR. BENDER: In other words, they can't —— 

THE COURT: That may be point one in your 
appeal, if the defendant is convicted. I don't see 
it that way. 

MR. BENDER: What I mean by that, the purpose 
for the Government mentioning that in the form of 
the bill of particulars is that it cannot prove the 
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deficiency with respect to any other item. 

THE COURT: Do you understand that your bill 
of particulars bound you to prove the exact amount 
of extras? 

MR. BENDER: Oh, no. not exact, your Honor. 

I agree with you. I agree with your definition, 
that it is a substantial amount of tax that has to 
be omitted, not the precise 100 percent. 

THE COURT: You referred to "bill of particula 


In what form was that bill of particulars? 

MR. BENDER: We made the stipulation here in 
the pre-trial, that based upon my discovery and my — 
with Mr. Ryan, preliminarily to his case, and my 
discussion with him on the theory of the Government's 
case, the Government was simply limiting itself to 
prove the omitted income in the indictment to omitted 
specific items of extras. 

THE COURT: I do not know what you mean by 
"specific items of extras." 

MR. BENDER: There is a difference. 


THE COURT: I thought the understanding was 
that the omitted income related to extras and nothing 
else but not that they had to prove as to each count 
the specific extras and the amount of each extra and 


25 


that the total was correct, which seems to be what 
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you are arguing. 

MR. BENDER: No, I don't think ao. I ara not 
making myself clear. Judge. 

I'm saying that they are limited in their 
proof of the omitted income, to proof of extras. 

THE COURT: Right. 

MR. BENDER: Now, that extra, the total amount 
of the extras which they claim were omitted from 
corporation Dotal, for example, if they charge that 
the amount was $15,000 in the indictment, just taking 
a figure out of the hat, and prove, however, less 
than that for a substantial amount, I concede that 
that would be all right. 

I'm simply trying to say to you that they must 
prove that Dotal had omitted extras of a substantial 
amount as charged in the indictment, and so did the 
other corporations, and not prove a deficiency based 
upon an improper deduction or a disallowance of a 
deduction or an increase in — through bank deposit 
method or something like that, which would be 
reconstructing income. 

Do you follov me? 

And that's why I'm getting back to him. This 
is not a circumstantial method of proof case. 

THE COURT: Let me say this: I understand the 


1 


11 
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Government's theory to be that the evasion and false 
was due to the failure to report income from 

extras. 

MR. BENDER: That's right. 

THE COURT: Now, you are, in my opinion, 
expanding on that information given by the Government 
by confining the Government to a specific theory. 

Now, I do not know whether Mr. Ryan agrees with that, 
but, as I say, I will hear that argument after I hear 
the testimony. There may be no variance or it may 
be a fact question for the jury. But I think I hear 
a variation of theories rather than a dispute as to 
where the income, the unreported income came from. 

Am I right? 

MR. BENDER: I'm afraid, as usual, I didn't 
make myself quite clear. 

THE COURT: All right. Let's wait until — 

MR. BENDER: I dare say — 

THE COURT: Let's wait until I hear the case 
and maybe I'll understand you better when I hear the 

case. 

Rephrase your question, Mr. — referring to 
bank records, whether — instead of third parties. 

Ask the specific question, did you rely on bank 
records. 


/ 
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(The jury thereupon returned to the courtroom.) 
A p D 1 » called as a witness, having 


MR. VILAPDI, called as a witness, hav 

nreviouslv been dulyarorn, resumed the stand and 
testified further as follows: 

THE COUPm. You may continue, Mr. Ryan. 
DIRECT EXAMINATION (continuing) 

BY MR. RYAN: 

Q Before we took the recess, Mr. Vilardi, you 

■:cre telling us how you prepared the schedule concerning 
jobs performed as reported by the corporations? Is that 
correct? 


Yes, that is correct. 

/ou told us you had reviewed the corporation's 


records with Mr. Canale? Correct? 


Yes. 


reco-Js 


You also told us you reviewed certain bank 


That is correct. 

What bank records? 

I reviewed the hank records of the Roosevslt 


Savings Ban):. 


Now, what did you do with the bank records? 

THE COURT; No. What records were they? 

THE WITNESS: These were the Roosevelt Savings 
Bank statements which showed the names of the various 
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corporations and amounts advanced to them and the job 
numbers in some instances, and also names of the 
prospective buyers. 

Q Now -- 

MR. BENDER: I don't have to repeat my objectior 
which you overruled. 

THE COURT: Yes. That is on the representation 
by the Government that they would produce the specific 
records and that they will be offered in evidence. 

(Mr. Ryan nods in the affirmative.) 

BY MR. RYAN: 

Q What did you do in the course of your review 

in preparation of your worksheet with the bank records and 
the corporate records? 

A Okay. I listed — I analyzed the various 

Roosevelt Savings Bank statements and I broke them down into 
the various corporations that were shown on the face of the 
statement. Once I had the statement broken down by corpora¬ 
tions I then analyzed each division of statements by 
corporations as to the various job numbers and the names of 
the prospective buyers. I made a list of these. 

Q All right. 

A I then took this list and sat down with 

Mr. Canale, auditing the general ledger, and tried to 


\ 
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correlate those particular job numbers shown on my schedule 
now with the job numbers shown on the general ledger. And 
in most cases they would agree. 

Q All right. And did you prepare any schedule 

by reflecting jobs relating to each corporation? 

A I did. 

Q Now, would you look at the folder before you, 

look at 115, air; it is a folder that contains five folders. 
Pick out for us the schedules that you prepared. 

A 115? Okay. 

t 

(Witness examines documents.) 

Q Do you have it? 

A Yes. 

MP. RYAN: I would like to mark it as 115. 

THE CLERK: D. 

MR. $YAN: D. 

THE CLERK: For identification. 

(Document referred to was received and marked 
Government's Exhibit 115 D for identification.) 

Q What corporation does that schedule relate to? 

A This corporation is called Horn Enterprises, 

Inc. 

Q Will you take anotner folder out and see if you 


25 


can find another schedule. 





1 

A ^ 1 2 3 

1 


1 

4 


414 




Vilardi-direct 



2 


MR. BENDER: Excuse me. Can we find what year 



3 

A 

that pertains to that Mr. Ryan just mentioned. 



4 


MR. RYAN: Answer the question. 



5 


THE WITNESS: This here pertains to the year 



6 

1967. 




7 


MR. BENDER: Thank you. 



8 

Q 

Did you prepare any other schedules in this 



9 

fashion? 



► 

10 

A 

I believe I may have. 



11 

Q 

For that particular corporation? 



12 

A 

For this particular corporation? If I can 



13 

review the record and refresh my memory? 



14 

Q 

Go ahead. 



15 

A 

I did. 



16 

Q 

What year? 



17 

A 

This would be for the year 1968. 



18 


MR. RYAN: May I mark it as 115 E. 



19 


THE CLERK: So marked for identification. 



20 


(Document referred to received and marked 



21 

Gomrnment's Exhibit 115E for identification.) 



22 

Q 

All right, now would you look at your other 



23 

• 




folders and tell us whether or not you prepared any similar 



24 

schedules for 

any of the other corporations? 



25 

A 

I have another one in front of me. 
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2 

MR. RYAN: Will you mark that as 115F. 


3 

(Document referred to was received and marked 


4 

Government's Exhibit 115F for identification.) 


5 

Q What year does that relate to and of what 


6 

corporation? 


7 

A I'm trying to find the year now. This relates 


8 

to the year 1967 and the name of the corporation is called 


9 

Dotal Building Corporation. 


10 

C Do you have a schedule for the year 1968 for 


11 

that corporation? 


12 

A If I may have a minute to look for it. 


13 

THE COURT: Please put a paper clip on those 


14 

documents. 


15 

THE WITNESS: Yes, there are. 


16 

THE COURT: Have you? All right. 


17 

THE CLERK: Latter schedules marked Government' i 

l 

18 

Exhibit 115F for identification. 


19 

(Document referred to is received and marked 


20 

Government's Exhibit 115F for identification.) 


21 

THE WITNESS: I also have another one for the 


22 

year 1968. 


23 

THE CLERK: So marked as Government's 


24 

Exhibit 115G for identification. 


25 

(Document referred to is received and marked 
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Government's Exhibit 115G for identification.) 

Q All right, would you look at your other folders 

and see whether you prepared any other similar schedules for 
the other corporations. 

THE WITNESS: May I make a statement at this 

time? I have a schedule here for Elpa Builders. 

4 

MR. RYAN: I'm not interested in Elpa Builders. 
THE WITNESS: All right. 

A I have another schedule here 

Q What corporation? 

A The name of the corporation is Story Book Manor, 

Inc. 

Q What year does it relate to? 

A The year is 1967. 

MR. RYAN: May I mark it please. 

THE CLERK: So marked as Government's Exhibit 
115H for identification. 

(Document referred to was received and marked 
Government's Exhibit 115H for identification.) 

Q Do you have a similar schedule for the year 1968 

A May I look please? 

Q Yes, surely. 

A There is a schedule prepared by me based on 

Mr. Jeremiah's work paper. 


% 
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18 1968. 


Vilardi-direct 
For what corporation? 

This la for Story Book Manor, Inc. and the year 


THE CLERK: So marked as Government's Exhibit 
1151 for identification. 

(Document referred to was received and marked 
Government's Exhibit 1151 for identification.) 

Q Will you tell us what you mean when you say 

it was prepared by you based on Mr. Jeremiah's work paper. 

A It is a listing of job numbers, names, the 

various amounts, prepared by Mr. Jeremiah which I used as the 
basis in conducting my audit with Mr. Canale to confirm the 


14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


various jobs related jobs, names and amounts shown on 
this schedule. 

0 Did your examination of the corporate records 

that the schedule that Mr^ Jeremiah had prepared was 
accurate. 

A It did. 

Q How about the bank statements f did that also 

show it was accurate? 

A It did. 

MR. BENDERt Excuse me. What bank statements 

are we referring to? 

Q What bank statnnents are we referring to? 
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A Then we were referring to the Roosevelt Savings 

Bank statements. 

MR. RYAN: May it be marked. 

THE COURT: Are you saying that the information 
you received from the records of the Roosevelt Savings 
Bank were confirmed by the information you received 
from the books and records of the various corporations'* 
THE WITNESS: Yes, we confirmed them. 

THE COURT: All right. 

THE CLERK: Schedule marked Government's 
Exhibit 115J for identification. 

(Document referred to was received and marked 
Government's Exhibit 115J for identification.) 

Q All right# what year did they relate to? 

A It is related to the year 1968. This is 

Mr. Jeremiah's schedule (indicating). 

Q I want your schedule. 

A This is mine (indicating). 

MR. RYAN: In other words 1151 relates to the 
year 1968 prepared by Mr Vilardi and the related 
particular schedule of Mr. Jeremiah# which I will 
mark as 115J. 

Q Now, did you prepare any other schedules on 


25 


this particular subject of jobs for this particular 
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corporation. Story Book Manor? 


For this particular corporation in relation to 


jobs? 


Yes. 


I don’t believe so. 


Did you prepare any similar schedules for any 


other corporations? 


I prepared outside of what I went over here 


with you. 


Q Well, we have gone over Story Book Manor; we 

reviewed Dotal Building Corp; we reviewed Horn Enterprises. 

A Based on these corporations I prepared no other 

schedules based on jobs. 

MR. RYAN: I have no further questions. 

MR. BENDER: I guess I ought to look at those, 
your Honor. 

THE COURT: Do you want a recess? 

MR. BENDER: Is this an appropriate time? 

THE COURT: We will take a short recess. When 
you are ready please advise the Clerk. 

(Short recess.) 


25 


(Continued next page) 
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D 1 

1 THE COURT: If you intend to take any substan¬ 


2 

tial amount of time, I will excuse the jury for lunch. 


3 

MR. BENDER: To save time, I could move as much 


4 

or near lunchtime as possible. 


5 

With your permission, Mr. Ryan indicated that 


6 

Mr. Gerimia has a medical situation that he wishes to 


7 

take care of. I would put him on and ask him one 


8 

question about a document and then excuse him. 


9 

Mr. Ryan said he's appreciate if we could do that. 


' 10 

THE COURT: All right, 3eat the jury. 


11 

(Jury present.) 


12 

PETER E. GERIMIA, resumed and testified 


13 

further as follows: 


14 

THE COURT: We will interrupt the questioning 


15 

of Mr. Valardi and Mr. Gerimia will return to the 


1 16 

witness stand for some questioning by the defendant. 


17 

MR. BENDER: May we mark this for identifica¬ 


18 

tion? 


19 

THE CLERK: Three-page document marked 


20 

Defendant's Exhibit P for Identification. 


21 

RECROSS EXAMINATION 


22 

BY MR. BENDER: 


23 

Q Mr. Gerimia, I show you P for Identification. 


24 

Was that a statement issued — withdrawn. 


25 

Was that a statement given to you by Mr. Canale at youj 
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request? 

A Correct. 

Q Was it given to you at the time you were 

conducting your audit? 

A Yes. 

MR.BENDER: May I offer that into evidence? 

MR. RYAN: No objection. 

REDIRECT EXAMINATION 
BY MR. RYAN: 

Q Can you tell us the circumstances under which 

that statement was given to you — 

THE COURT: Are you through with your question¬ 
ing? 

MR. BENDER: Yes. 

% 

THE COURT: You say you have no objection to 

this? 

MR. RYAN: I just want to elicit the circum¬ 
stances . 

THE COURT: Go ahead. 

It may be marked. 

THE CLERK: Defendant's Exhibit P, previous 
marked for Identification, now marked in Evidence. 

Q Would you tell us the circumstances under which 

Exhibit P was given to you. 
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3 Geriwia - redirect 4 22 

A During the course of the examination of the 

various corporations I had asked the accountant, Mr. Thomas 
Canale, to justify the payment of wages which according — 
according to my recollection were deemed to be excessive 
and also to justify the expenses that Mr. Hornberger incurred 
in the conduct of his business. He enumerated the various 
duties that he performed and he stressed the fact that his 
wife did not draw a salary,but her compensation was included 
with his. This is purely an audit function to determine 
whether or not the salaries paid were excessive, in v iich 
case the agent would disallow it and pick it up as a dividend 
to the stockholder recipient and he enumerated the various 
duties that he performed, stating that if he had to hire 
other people that he would have to pay an additional amount 
for their services. 

These are the circumstances under which I asked for 
this statement — this is a normal thing in the examination 
of a corporation. 

Q Did you make any determination as to whether 

Mr. Hornberger's salaries were excessive or not? 

I 

A I don't recall at the present time, but if I 

deemed that they were excessive at the time, and if I had 
stayed with the case, I would have still had deemed them 


excessive. 
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Q You do know, do you not, that there has been 

no contention here — 

TIIE COURT: This isn't in the case at all. 

MR. BENDER: Only because he asked him. 

THE COURT: Would the jury be excused. 

(Jury leaves courtroom.) 

THE COURT: On what possible theory can you 
offer this and you, Mr. Ryan, why would you for any 
reason consent that something like this be admitted 
into evidence? If you talk about hearsay, can you 
think of more extraneous hearsay than this glorifying 
Mr. Hornberger in saying he earns a salary when salary 
deductions are not an issue. 

Then when Mr. Gerimia apparently didn't give yoi 
the right answer, now we are going into an examination 
whether he earned his pay. 

MR. BENDER: There is nothing to implicate in 
the record that Mr. Hornbergertes justifying his 
salary. It was only when Mr. Ryan asked the question 
on cross-examination that that question came out and 
all I was trying to do was not to leave the impression 
on the part of the jury that he took excessive salary. 

THE COURT: I am only leaving it in because 
the Government allowed i-. I am not going to allow 
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any other extraneous matter to come into the case, 
even on the consent of the United States Attorney. 

MR. RYAN: I was not consenting to extraneous 
matter. I have no objection to this. 

T1IE COURT: Why? 

MR. RYAN: Because I think it helps the 
Government. 

THE COURT: I only an concerned if it is rele¬ 
vant to the issues. 

Is this case going to depend on whether 
Mr. Hornberger earned $80,000? 

MR. RYAN: It is not. That is why I object to 
any questioning whether he made a proper determination 
or made any determination about salaries. 

MR. BENDER: I couldn't leave the jury to 
think — 


THE COURT: Once you start it, you can't 
finish it. That is the trouble with collateral 


matters. That is the purpose of my excluding extraneou 
matters. 

Now the jury is going to consider whether 


s 
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Mr. Hornberger took a proper deduction when he took 
$80,000 for 1968. It doesn't belong in the case. We 
have 92 transactions concerning extras. 
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MR. BENDER: I would ask your Honor to charge 
the jury that there was no issue in the case about 
any salary. 

THE COURT: I will entertain a motion to strike 
it from the record. 

MR. RYAN: If you are not going to press the 
issue as to salary, I will move to strike it. 

THE COURT: Do you oppose it? 

MR. BENDER: I want it in. 

THE COURT: Do you move? 

MR. RYAN: On the basis that that's the offer, 

I make the motion. 

THE COURT: On that motion, I will strike it. 

MR. BENDER: What will you strike? 

THE COURT: That Mr. Canale said Mr. Homberger 
is a fine man and hs works very hard and earns $80,000 
and he earns it fairly. I will strike from 
Mr. Gerimia's testimony that when he said, "It's not 
fair." It is not in the case. 

Seat the jury, please. 

May I have the 'ibit number, Mr. Bender? 


25 


MR. RYAN: P, your Honor. 

(Jury present.) 

THE COURT: I struck from the record Exhibit P 
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Gerimia-redirect 

I want you to disregard all testimony concerning the 
issue as to whether or not Mr. Hornbarger's salary 
out of the corporation was fair. There is no con¬ 
tention here that it was unfair. Please disregard 
Mr. Gerimia's opinion that it was excessive. 

All right, any further questions of this witnesa 
MR. RYAN: No questions. 

MR. BENDER: No questions. 

THE COURT: You are excused. You may leave. 
Mould you come up, Mr. Valardi. 

(Continued on next page.) 
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Vilardi - cross 

A iil D R L W VILARDI, called as a witness 

haviny been previously sworn by the Clerk of tne 
Court, resumed the stand and testified further as 
follows: 

CROLb-LXAMlnA'ilOW 
iiY HR. LbJDLK: 

U Mr. Vilardi, I hand you back three of your 

folders from which you testified and which are marked Story 
book Manor. Dotal and iiorn, the schedules which you have 
marked or testified about which have been marked for ident¬ 
ification. 

Are those the schedules which were used to 
prepare the total amount of allege omitted income for each 
of the corporate years charged in the indictment? 

A The schedules were used in conjunction with 

the preparation of the omitted income, however, tne purpose 
of the scnedules per se were to specifically identify those 
job numbers and related home buyers with each particular 
corporation. 

TilL COURT: fir. Lender, if you want a yes or 
no answer, you say so, and I will direct the witness 
to answer yes or no. 

On cross-examination, a lwyer has a right to 
insist on a yes or no answer. The witness cannot 
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at all times answer yes or no so I permit him 
to say, "I cannot answer that question yes or no." 

But this isn't to give the cross-examiner any advantage. 
It is only to keep the examination orderly. 

If a witness were allowed to answer in any 
fashion he chose, we'd have pure chaos here. I 
invite Mr. Bender to confine the witness to yes 
or no, if he wishes, if the answer says it cam be 
answered that way. 

If you can't, just say you can't answer it 
yes or no. 

BY MR. BENDER: 

Q Would you take 115F for Identification, which 

I believe you testified was a schedule which you had prepared 
relating to the Dotal Corporation for 1967. 

Do you have that in front of you? 

A I do. 

Q That schedule lists under the category of the 

corporation for the year am number of buyers, does it not? 

A That is correct. 

Q Then it lists a price — is that the price 

of the house that was sold to the buyer? 

A That is according to the corporate records, 


25 


yes. 
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U And by the corporate records, you mean the 
price included next to this buyer's name or the job number 
or what? 
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A The corporate records showed the job number and 

the related amount. 

Q Does it show that it was Dotal that sold that 

house to that buyer? 

A Yes. 

Q And I take it you looked at the corporate 

record when you made that schedule up? 9 

A Yes. 

U Wow, did you also make a check at the county 

clerk's office in connection with the purchases relating to 
these very buyers? 

A No. 

U Did Mr. Mazzella do so? 

A I do not know. 

U You did not have access to any Information 

which would indicate whether or not Mr. Mazzella did or did 
not go into the county clerk's office at Suffolk County to 
check to whom the houses were sold? 

A 1 do not know what Mr. Mazzella did at that 


24 


time, 


U To answer my question, you do not know of any 
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CROSS-E XAMINATION 
BY MR. BENDER: (Cont.) 

Q I show you Q for identification, which was 

a record given to me by the Government, pretrial. Did you 
ever see that record before? 

A I never saw this record before. 

Your Honor, might I qualify — 

THE COURT: NO, no, the answer is you never 
saw this record before. 

Next question. 

Q Prom the time that you came in and took 

Mr. Gerimla's place, you worked closely with — withdrawn. 

From the time you took over the audit from 


Mr. (ferimia — 

A That is not correct. 

Q All right, from the time that you came to work 

on the audit; is that correct? 

A That is correct. 

Q You worked with Special Agent Mazzella, did 

you not? 

A That is correct. 

Q You worked on a Join investigation did you not? 

A That is correct. 
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Q 


And you submitted your final report to him, 
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2 

1 

I 

did you not? 


3 

A I submitted my final report to the audit 


4 

division not Mr. Mazzella. 


5 

Q Did you confer with Mr. Mazzella at all with 


6 

i 

respect to your schedules that you have in front of you? 


7 

A I did. 


8 

Q And did Mr. Mazzella ever tell you that he had 


9 

checked these buyers which you have on 115F at the County 


10 

Clerk's Office? 


11 

A I do not recall at this time. 


12 

Q You do not recall? 


13 

A That i3 correct. 


14 

Q Do you have any reason to believe during the \ 


15 

time that you were auditing these corporations that the 


16 

1 

corporation that you have listed as having sold those houses I 


17 

to those buyers were not sold by Dotal but sold by Horn / 


18 

| 

Enterprises? \ 


19 

A At the time I was doing the audit I had nc 


20 

reason to believe this. ; 


21 

Q And you have nc reason to believe it since 


22 

the audit? 


23 

MR. RYAN: Objection. 


24 

THE COURT: May I have the question? 


25 

(Record read.) 
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3 Vilardl - cross 


2 

THE COURT: Overruled, I will allow It. 


3 

A I am sorry, can you reneat the question? 


4 

THE COURT: Since the audit, have you reason 


5 

to believe that these houses were sold by someone 


6 

else other than Dotal? 


7 

THE WITNESS: Since the audit — can I — 


8 

THE COURT: To the present time. 


9 

THE WITNESS: Fine. 


10 

► 

I believe there may have been some discrepancies 


1 11 

up until the present time. 


12 

Q Let's look at the schedule you have of the hous< 


13 

which you listed as having been sold by Dotal in 1967 to 


14 

A. and M. George. Job NO. 4. Is that one of the houses 


15 

that was mistakenly listed as having been sold by Dotal 


16 

when actually it was sold by Horn Entemrises? 

| 

17 

A Yes. 


18 

Q Let's take the next one. How about H. ARmod 


19 

and J. and S. Sacher, Job 30. Is that also one that was sold 


20 

by Horn Enterprises and not by Dotal? 


21 

A As far as I am aware, but at the time I was 


22 

doing the audit it was sold by Dotal. 

1 

23 

Q I am asking you whether since you did the 


24 

audit — as his Honor put it, uo until the present time — 

I 

i 

25 

have you now come to a different conclusion? 

1 
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Yea. 


Q You have come to the conclusion that the Sacher 
house was not sold to Sacher by Dotal but by Horn Enterprises; 
1s that correct? 


I do not feel I could properly answer this 


question — 


THE COURT: That's the answer. 

MR. RYAN: Don't answer. 

THE COURT: The Jury may be excused, 

(continued next page.) 
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(The following occured in the absence cf the 


jury.) 


THE COURT: I think you ought to explain to 
the witness what you mean by "sold," Mr. Bender. 

Do you mean conveyance of title? 

MR. BENDER: Conveyed title. 

THE COURT: Only? in other words, you are not 
interested in that question in knowing who entered 
into the contract or who received the monies? 

You are just talking about conveyance of title'i 

MR. BENDER: Talking about the purchase price, 
which was paid to the corporation for the house that 
was built, and which was listed in our books from 
which we reported the income on the return. 

THE COURT: You may be talking about two 
different things. I do not know. 

MR. BENDER: I’ll take whatever suggestion — 

THE COURT: No. I do not know whether the 
witness is puzzled. 


"Sold" by means of conveyance of title? Sold 
by might try to identify the one who entered into 
the contract, who might not always be the one who has 
title, and sold might mean the individual corporation 
who received the contract price. Are they all the 
same? Is that what you mean by "sold"? 


25 
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Ma * BL ”* DER: No. We are talking about — what 
I an interested in is the actual conveyance of title. 

The Government gave me this schedule. What tha 
Government did was they went to the Suffolk County 
Clerk's office. They got the public documents. They 
examined the deeds. They examined who sold what, and 
that's what I am asking him. 

THE COURT: You're asking him — 

MR. RYAN: Him? 

THE COURT: This witness — 

MR. RYAN: what Mazzella did. 

the COURT: Whether he has examined the deed 

and whether he knows that Horn Enterprises conveyed 
title? 

MR. BENDER: No, I'm not. I am asking him if 
he knows. 

THE COURT: Now, "knows," means whether he 
ever examined the title; is that right? 


20 

MR.BENDER: 

No. If he 

knows that there was 

21 

search of the public records. 

to 

determine who 

22 

actually conveyed 

title, so that 

they could know 

23 

what corporation was required 

to 

report the proper 

24 

income. 
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MR. RYAN: 

Your Honor - 
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MR. BENDER: That's for extras as well. 

THE COURT: Well, I am sure there is more to 
it than this and I think the individuals who know 
ought to testify, and again this is an area that the 
parties ought to be able to agree on. 

MR. BENDER: This man is going — testifying 
to Schedules on the basis of which Mr. Ryan wants 
to claim that all of this income — 

MR. RYAN: Just a moment. 

THE COURT: Mr. Bender, it is too early for 
that, because I can see an argument being made on 
the conveyance of title. We are talking about income 
We are talking about transactions, money. 

MR. BENDER: That's right. 

MR. RYAN: That's right. 

MR. BENDER: That's what we're talking about. 

THE COURT: Are you? That is what I am asking 

MR. BENDER: We are. Judge. The Government is 
charging — I am only interested in the omitted 
income, what the Government is claiming. 

THE COURT: But you ask «rho sold the property. 
Are you asking only who conveyed title? Does the 


25 


party who conveyed title always receive the money? 

MR. BENDE’u It's certainly a good inference. 
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that if the corporation is not Dotal that'* — 

THE COURT: You are just playing with me. 

Look, you know the corporate set-up. I might ask 
you, at tnis point, in the light of what I anticipate 
your argument to be, are you claiming surprise at 
any point during this trial or are you going on the 
theory that the Government's allocation of —— 

MR. BENDER: Wrong. 

THE COURT: — extras is wrong? 

MR. BENDER: Yes. 

THE COURT: You knew about this and you don't 
want a continuance of any kind to prepare for any 
element of surprise in the Government's theory? 

MR. BENDER: No, Judge. 

I am cross-examining to show that idiere is 
no deficiency in income in -- as alleged in the 
indictment with respect to certain corporate income. 

THE COURT: All right. You may continue. 

If Mr. Bendar asks questions about, do you 
know who conveyed title, and you do not know, then 
the answer i3 no. I do not want an explanation or 
anything else. 

MR. RYAN: The appropriate witness for this 
examination is Agent Mazzella, who did all of these 
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things. 

THE COURT: Now, look, if you have searched the 
titles and you are convinced that certain corporations 
conveyed title, why can't you stipulate with the 
defendant that job number so and so was conveyed by 
this and this corporation and that and that corpora¬ 
tion? If it's documentary proof, why do we have to 
have witnesses testify ad nauseum on title questions? 
On conveyances? 

I do not think you are listening to a thing I 
said, Mr. Bender. 

MR. BENDER: I did. 

THE COURT: Maybe you ought to repeat it and 
maybe we could get a stipulation. It's ridiculous, 
asking a revenue agent whether he knows whether Dotal 
or norn Enterprise conveyed title. This man examined 
the books. 

MR. BENDER: He also examined the Roosevelt 
Savings Bank records. 

THE COURT: That's right. 

MR. BENDER: Wouldn't that show who was — 
with whom the deal was made? 

THE COURT: No. May I suggest — 

MR. BENDER: For the purchase of the house. 
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THE COURT: May I suggest a much better way, 
a more reliable way? If the Government searched the 
title — 

MR. BENDER: They did. 

THE COURT: — and knows that Horn Enterprise 
conveyed job number so and so to Mr. X, why don't you 
just stipulate to that without any indication — 

MR. BENDER: That's what it says. That's what 
this document is, which the Government gave me. That'i 
but this gentleman here said he never — 

THE COURT: Why do you insist on ex^ .lining? 

MR. BENDER: Because I want to show that the 
schedules that he has prepared are incorrect. 

THE COURT: All right. Good luck to you, 

Mr. Bender. 

You'd rather ask the witness questions about 
subjects he knows nothing about than accept the 
stipulation of the Government as to who conveyed title, 

MR. BENDER: I am very happy to accept the 
stipulation. 

THE COURT: Are you ready to stipulate, Mr. Ryai 
Are you ready to stipulate on the corporations that 
conveyed specific titles to specific individuals? 

MR. RYAN: What the record showed, yea. 
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THE COURT: What the record shows. 

MR. RYAN: Of course. 

MR. BENDER: Will the Government also stipulate 
that this gentleman allocated the extras which have 
been charged as having been specifically omitted 
from the corporations, was likewise allocated based 
upon the conveyance of title? 

MR . RYAN: No. 

THE COURT: Look, now you are trying to confuse 
issues. That may be one of the jobs of the defendant' 
counsel. 

MR. BENDER: I am not, Judge. 

THE COURT: I am trying to keep them separate. 
We are trying to stipulate matters of record. There 
is no reason I can think of that — you won't stipu¬ 
late that the record says so and so. 

Now, you want to tie that ia with allocation 
of income. There might be an explanation for the 
Government allocating income to Dotal, in spite of 
the fact that title was conveyed by Horn. 

Now, I don't know — 

MR. RYAN: We do. 

THE COURT: — why you refuse to accept the 
stipulation as to matters of record. 
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MR. BENDER: I have — I will be glad to 
accept it. 

THE COURT: I say, I can't understand that. I 
do not see how it weakens your case. 

MR. BENDER: I think it also applies to— i'« 
sorry. I think it also applies to the credibility of 
the witness. 

THE COURT: All right. Please bring in the 
jury. I can see it is easier just going into a lot 
of matters that really can be stipulated to. 

MR. BENDER: Judge, one thing he's got nothing 
to do. I can stipulate on this and strictly ask him 
questions about allocation. 

THE COURT: I will not ask you to do anything. 
If you want to do it, go to Mr. Ryan and make your 
stipulation. 

Seat the jury. 

But knowing is two things. Knowing is seeing 
or hearing or hearing about. If you don't know, sr7 
you don't know. 

Seat the jury, pleas*, 

(Jury present.) 

THE COURT: You may continue, Mr. Bender. 

(Continued on next page.) 
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BY MR. BENDER: 

Q Mr. Valardi, with respect to the extras that 

the Government charges has been omitted from Dotal Corporatioi 
did you make the allocation of tht .mount of those extras? 

A No. 

(Continued on next page.) 
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0 Who made that allocation? 

A I believe it was Special Agent Mazzella. 

Q Did he use ycur schedule that you have there? 

A In some instances, yes. 

Q Now, based upon what you had told us, with 

respect to at least George and Satchell, to the extent that 
extras have been allocated to Dotal from those buyers, do 
you claim now I mean, do you agree now that they should 
have been allocated to Horn? 

A I do not know. 

Q You do not know? 

A That is correct. 

Q And would your answer be the same if I asked 

you with respect to any of the other schedules that have 
been identified by you? 115-D on Horn Enterprises, for 1967 ? 
115-E, Horn Enterprises, 1968? 115-G, Dotal, 1968 ? And 

115-H and I for Manor, 1967 and 1968? 

A I can only answer that question if I can review 

those related schedules. 

0 They are right in front of you. 


A If I may take the time? 

THE COURT: Surely. 

Q Yes. 

THE COURT: Suppose we take a luncheon racers 


I 

1 
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and I will ask you to get back at 1:45, and that 

will give the witness an opportunity to review the 
schedules. 

Will you be back after lunch, Mr. Rudolph, to 
repeat the question? 

All right. 1:45. 

(Luncheon recess taken.) 














A U U5 i 


445 


a fternoon session 

THE court* Apparently two jurors are aieeing. 

MR. BENDERt I didn’t have a chance to examine 
Mr. Oerlmla's schedule during lunch. 

In ray Inadvertence, they were removed from the 
Courtroom so I haven’t looked at them. 

the court* i thought this was all made 
available to you before the trial? 

MR. BENDER* That whole big box was made 
available, but there was so much to go over. 

This Is probably ray fault. I should have told 

Mr. Ryan. I don’t think I will take too long, your 
Honor. 

MR. RYAN* i would like to mark the application 
for reward. 

the COURT* Incidentally, all the 3500 material 
has been marked, hasn't It? 

MR. RYAN* I do not think I marked all of 
Canale’s statements that I gave to Mr. Bender. 

THE COURT* I think It is very Important. The 
Clerk pointed out that he did not think the schedule 
that Mk. Bender used «— the schedule of homes — 

MR. BHfDER* That wasn't 3500, your Honor, it 
was a discovery and Inspection which we worked out 
prior to the trial. 
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A 

1 

W MR* RYAN: Schedules that we gave him* 

2 

THE COURT* All that should be marked* discovery 

3 

material or 3500. 

4 

MR. HTANi I have those two letters of the 

5 

material forwarded to Mr. Bender. 

6 

They are marked *or identification as a record 

7 

of the materials that we gave them copies of and I 

8 

put on the record that he was able to examine the 

9 

volumes of ail the exhibits. 

10 

THE CLERK* Application for reward marked 

11 

Government's Exhibit 140 for identification. 

12 

Letter dated June 27* 1974 marked Government's 

13 

Exhibit 141 for identification. 

14 

MR. RYAN* I want to make a brief statement with 

15 

respect to that. 

16 

I have been requesting and didn't receive until 

17 

the lunch hour today the reward application from 

18 

Benjamin Greshin. 

19 

It was necessary to get his written authoriza¬ 

20 

tion. It is here and signed by Mr. Greshin and dated 

21 

August 24* 1973. 

22 

I'd like to offer it into evidence. 

23 

MR. BENDER* I am only concerned about some of 

24 

the form language in here. 


25 


Por example* he applies for a reward in 
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accordance with law and regulations for original 
information furnished to the IRS of Brooklyn. That 
language is O.K., but then, "leading to the detection 
of a violation in the Internal Revenue laws of the 
United States by Elmer Homberger." 

I am a little concerned about that language. 
Other than that, I would have no objection to it going 
in. I think the Jury could get a misleading impression 
fron that statement. It in effect suggests that there 
was a violation of the Internal Revenue laws, and that 
is one of the questions here. 

THE COURT* Alleged violations? 
mr. bender* Leading to detection of a violation, 
MR. RYAN* Could a statement be given by the 
Court stating there is no evidence of anything, just 
the mere fact that Mr. Greshin signed the form for 
the reward. 

You referred to this as an informer's agreement. 

I don't think that's an accurate description. 

I think a statement could be made without 
putting a line through the document and perhaps caus J ng 
speculation, that this is no evidence whatnomvmr of 
any wrongdoing on behalf of Mr. Homberger. 

mr. BENDER* The only thing I was thinking of 
is that you have in the record that he did make an 
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4 

2 

MR. RYAN* Right. 


3 

MR. BENDER* If in some way you could just 


4 

avoid the inference —- 


5 

THE COURT* I do not see how it is relevant. I 


6 

would sustain an objection to it. It cannot be used 


7 

ky the defendant to impeach the witness* testimony. 


8 

If anything came out in the testimony that is erroneous 

9 

9 

then this document could be introduced to correct the 


10 

error or explain it. 


11 

Just mark it to show that you produced it. 


12 

MR. RYAN* All right. 


13 

THE COURT* If the defendant wants to introduce 


14 

it # let him. 

. 


15 

MR. BENDER* I don't think so. 


16 

MR. RYAN* On redirect, I would want the Jury 


17 

to see it*s an application and not a c^.icract or a 


18 

deal. 


19 

THE COURT* I am not going to characterize it. 


20 

MR. RYAN* There is a provision in the code for 

1 

i 

21 

this procedure. 


22 

THE COURT* That is all right. If you want me 


23 

to charge it, I will charge the statute. 


24 

MR. BENDER* There is no statutory provision 


25 

indicating the procedure. There is a statutory 
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provision relating to the right of the IRS? — 

TOR COURT: i will take a request to charge on 

it. 


MR. RYAN: It is 7623, it authorizes the 
Secretary to award — to make rewards for information 
relating to violations. 

MR. BENDER: Up until 10 per cent, based upon— 

MR. RYAN: It depends on your sunraation. If 
you don't raise it, I won't request it. 

THE COURT: Everything else is in the rules. 

Can you start your examination. Hr. Bender? 

MR. BENDER: Yes, I can. 

THE COURT: Seat the Jury. 

(Jury present.) 

THE COURT: Good afternoon, we are ready to 
8 tart. » 

ANDREW VILARDI, called as a witness, having 

been previously duly sworn by the Clerk of the Court, 
resumed the stand and testified further as follows: 

CROSS EXAMINATION 

BY MR. BENDER (continued): 


MR. 

your Honor 


BENDER: The defendant will be right here. 
He is on the telephone. 


25 




(Pause.) 

THE COURT: You may proceed. 


i 
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a letter from Horn Enterprises which is 15A, and a letter 
from Horn Enterprises requesting Mr. and Mrs. George to — 

THE COURT: Is this In evidence? 

MR. BENDER* Yes. 

May I proceed, your Honor? 

THE COURT* Yes. 

Q (continuing) — requesting Mr. George to 

indicate that the following list of extras have been ordered. 

It does not have —— the bank statem en t — but 
the contract which is in evidence indicates it's an agremaent 
between Horn Enterprises and George, which is Govarnaent's 
Exhibit 15B. 


I do have — 

THE court* Is this the question, Mr. Bender? 
MR. BENDER* No, I am going to mark for 
identification the bank statement because it is not 
a part, of the record. 

THE court* Go ahead. 

MR. BENDER* May we have this marked for 
identification? 

THE CLERK* Document marked Defendant's Exhibit 
R for identification. 

% 

Q Looking at R for identification, would you be 

able to tell from having examined the Roosevelt Bank records. 
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whether that is a record of the bank relatino to the buyer, 
Mr. and Mrs. George? 


buyer — 


This is a record of the bank relating to the 


0 Whose — 

A Hold on. 

OK, yes. 

Q Who does the hank indicate the owner of that 

piece of property to be? 

A The bank indicates that the owner of this 

particular piece of property is Horn Enterprises. 

Q So to that extent — that conflicts, does it 

not, with your j.istino of George under the Dotal Corporation, 
does it not? 

A It does not. 

0 In what respects does it not? 

A It does not in the respect that this particular 

buyer, Anthony and Mary George, shown as job number four, wer< 
recorded on this particular Dotal worksheet because it was 
shown on the Dotal Corporation books as job number four. 

0 Despite — in other words, what you are telling 

us then that you really just examined the Dotal corporate 
books? 


I examined both the Dotal corporate books and 


\ 


9 
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tha Roosevelt Savings Bank's records, 


(continued on next page) 
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IS: 

(S:bd 

PM2 

2 

Q 

To 4 the extent that the books you say reflect 

:ak 

- 

3 

that Dotal 

was the owner of that piece of property which was 



4 

sold to George -- or that house — then that conflicts, does 



5 

it not, with the bank record which is before you? 



6 

A 

The answer to that nuestion is yes. 



7 

Q 

And isn't it also true that to the extent that 



8 

any extras 

, which were allegated to this corporation as 



9 

having been performed for Mr. and Mrs. George r was likewise 


► 

10 

requested 

on the stationery of Horn Enterprises? 



11 

A 

I do not know. 



12 

Q 

This is 15A in evidence — 



13 

A 

I do not know how these extras were allegated 



14 

in this particular point in time. 



15 

Q 

You could look at 15A — 



16 


MR, RYAN: Objection. 



17 


THE COURT: Sustained. It is argumentative. 



18 

Q 

Now, it is a fact — is it not -- that with 



19 

respect to 

the extras that were allegated — I believe you 



20 

said Mr. Mazzella did that? 



21 

A 

That is correct. 



22 

Q 

He used your schedules which you ..ave in front 



23 

of you in 

order to determine what corporation to allegate 



24 

them to? 

% 



25 

A 

In most instances, not all. 

_ 
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l 

0 

Q To the extent that you have allegated a 

J 

4 

particular buyer to a particular corporation, which was 

4 

c 

incorrectly allegated to the corp ration, so would the 

J 

extras that Nr. Mazzella allegated to that sene corporation 

6 

be Incorrect? 

7 

8 

MR. RYAN: Objection. 

THE COURT: Can you answer that? 

9 

1 will overrule tne objection if you can answer 

10 


11 

it. 


THE WITNESS: I can answer that only in the 

12 

context — 

13 

THE COURT: He cannot answer it yes or no. 

14 

e 


NR. BENDER : Shall we permit him — 

15 

THE COURT: That is up to you. 

16 

JUROR NO. 6 * Can I hear the question again? 

17 

I didn't hear it. 

18 

MR. BENDER: Suppose I withdraw it. 

19 

THE COURT: Assume that the purchase was 

20 

improperly attributed to Dotal — 

21 

THE WITNESS: Yes. 

22 

THE COURT: — would it necessarily follow 

23 

that the allegation of the incoaw that represented 

24 

extras would also be improperly allegated to Dotal? 

25 

THE WITNESS: Only if Nr. Massella used my 






A. ^563 


Vilardi-cross 


455 . 


schedule for that particular purchase. If he did not, it 


may not have. 


Do you know whether he did? 


I don't know. 


You have no idea? 


I have no idea as far as what he did in 


allocating specific items # 


Q Didn't you write a revenue agent's report 

where you asserted certain deficiencies? 

A That'8 correct. 

Q Didn't you assert deficiencies based upon 

alleged omitted extras of each corporation? 

A That is correct. 

Q Are you still telling us that you don* t know 

whether or not Mr. Mazzella used your schedules to allegate 
the extras? 

A I am sayJng to you, sir, that I do not know 

what particular method of allocation Mr. Mazzella used. 

I merely used Mr. Mazzella's record as a 
substantiation of my record. His method of allegation, I 
do not know. 


Q Do the extent that any extras were allegated 
as having been omitted from Dotal Corporation with respect 
to the purchase of George — 


I am sorry, I don't follow your question. 


/ 










A ^57a 


456 


Vi lardi-cross 
Q I haven’t finished. 

— To the extent that extras that Mr. George 
had ordered, which allegedly have been emitted froa the 
income of the corporation Dotal was incorrect, and those 
extras were ordered from Horn Enterprises — that would 
affect the determination of how much was the proper income 
that the Government claims was omitted froa Dotal, wouldn't 
it? 


A If I understand your question -- if I oould 

rephrase it in the way I understand it? 

Are you saying if the boohs are wrong — 

MR. RYAN? Objection. 

THE COURT: Sustained. 

THE WITNESS: I am trying.— 

THE COURT: Your answer is you do not understand I 
the question. 

THE WITNESS: I don't. 

Q Your schedules — withdrawn. When you set up 

in your revenue agent's report alleged deficiences against 
Dotal Corporation for the year 1967, based upon oaitted 
extras — 


A Yes. 

Q — you referre^ to a list of purchases which 

you have on that schedule — which isll5P for identification-! 


T 
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isn’t that right? 


A That is not correct, sir. 

I referred to Mr. Mazzella's schedule which I 
used as substantiation for my workpaper, not this particular 
workpaper. 


You mean the extras that Mr. Mazzella came up 


with? 


Correct. 


But these extras you allegated to each of 


these purchases, did you? 


I merely took Mr. Mazzella’s schedule and said 


that these items were (Knitted income. I made a recap schedul* 
of my own and attached it to Mr. Mazzella's schedule. 

Q And allocated that to the Dotal Corporation? 

A Based on Mr. Mazzella's schedule alone. 

Q You did not refer to these schedules which 

you identified at all? 

A As far as allegated extras to the corporation, 

the answer to that question is no. 

Q As far as determining any alleged omission of 

income from the Dotal Corporation in 1967 

A Again the answer is no, I merely used 

Mr # Mazzella's schedule. 

Q One final question. 


*#<• 


* 
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Are you telling the Court and jury that the 
alleged omitted income relating to the extras — 

A Yej. 

Q were figures allegated to the corporation 

solely by Mr. Mazzella? 

A That is correct. 

Q And those are the figures which the defendant 

is charged with in the indictment? 

A That is correct. 

MR. BENDER: I have no further questions. 

MR. RYAN: No guestiors. 

THE COURT: Call your next witness. 

MR. RYAN: Mr. Mazzella# please. 


GEORGE MAZZELLA, 


ha.ing been first 


duly sworn by the Clerk of the Court, testified as 


follows: 


THE CLERK; State your full name. 

THE WITNESS: George Mazzella, M.a-s-x-e-1-l-a. 


DIRECT EXAMINATION BY 


MR. RIAN: 


Mr. Mazzella, you are a special agent in 


charge if the investigation of this case? 


Yes. 


25 


Q 


And you are familiar, are you not, with 







7 
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exhibits 14 through 107 dealing with payments for extras 
in this case? 

A Yes, I am. 

Q During the course of your investigation, did 

you undertake to trace the payment of these extras? 

A Yes, I did. 


went? 


Can you tell ib where the payments for extras 


They were deposited into the personal bank 


accounts of Mr. Hornberger. 


MR. BENDER: That is objected to, your Honor. 
This is not a net worth case — a reconstructinc 
income case. 

THE COURT: Is that the ground? 

MR. BENDER: It is not binding upon the 
defendant — no proper foundation laid. 

THE COURT: Oh. 

MR. BENDER: I knew I would get the right 
objection. 

THE COURT: One out of three isn't bad. 
Objection sustained on the last count. 

First establish a basis. 

Q I show you Government's Exhibits 114, 113 

and 112 which are in evidence. 
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Will you tell us what 112 is? 

A 112 is an analysis of Mr. Hornberger's 

account at the Bank of Smithtown for the year 19tf7. 

0 What's attached to that schedule? 

A A copy of the signature card and statements 

of account. 

THE COURTi By statement of account , you mean 

e 

deposits and withdrawals? 

THE WITWES8> Yes. 

Q Which bank was that? 

A Bank of Snithtown. 

Q Tell us what 113 is, please. 

A 113 is a schedule of analysis of the personal 

bank account of Mr. Hornberger at the Eastern National tiwt 
for the years *67 and '68. 

Q What is attached to the schedule? 

A Copies of the account statements. 

Q Okay. 

Will you tell us what Exhibit 114 1*? 

THE COURT: These are exhibits marked in 
evidence? 

MR. RYAN: The exhibits are the schedules. 

Q Tell us what 114 is, not 114A. 

A 114 consists of copies of the bank account of 






1 
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Vilardi-crosa 

Mr. Hornberger at the Tinker National Bank. There are the 
statements and copies of the signature card. 

Q Did you prepare a schedule in connection with 

that account? 


6 

7 

8 



11 

12 

13 

14 

15 


16 0 


17 


18 


19 


20 


21 


22 

- 

23 


24 


25 



A Tea, Z did. 

Q Too had it marked 114A? 

A Correc t . 

MR. BENDERt I think at this point with respect 

to these records, I did reserve a right to strike them 
though not with respect to competency. 

THE COURTt You mean genuineness of the records ' 

MR. BENDER! No. 

THE COURTi Do you concede it is a document 
made in the regular course of business? 

MR. BENDER! Yes. 

The only trouble is that it is so unclear and 
the entries on them are so hard to decipher, it almost 
makes it difficult to be read as an accurate and true 
record. 

THE COURT! You say it is a bad copy? 

MR. BENDER! Extremely bad. 

THE COURT! May I see it? 

(Document shown to Court.) 

Z find that it is relatively true of 112A — 
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MR. BENDER: You aean 112, your Honor? 

THE COURT: It is attached to 112A. 

MR. BENDER: I think 112A is a schedule. 
THE COURT: 112, yes. 

My aging eyes have a little difficulty in 


deciphering it. I wouldn't say that it is illegible. 
I think a little attention to any specific itee 
brings out the figure quite clearly. The others 
I find no trouble with. 


BY MR. RYAN: 


Q Now, Mr. Massella, you told us that you 

undertook to trace the payment of the extras# correct? 

A That is correct. 

Q Would you tell us how you undertook to do that? 

A I interviewed homeowners — various homeowners 

along with other special agents, and through the information 
obtained — 

MR. BENDERt That is objected to. 

THE COURT: Strike out "through the information 

obtained." 

Q What reocrc.s did you use in your attssqpt to 

trace the monies? 

A 


Involved. 


I examined the microfilm of the various banks 
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Q In the exhibit before you? 

A Correct. s 


463 


Q Are those the documents that you examined? 

A I located checks 

Q From the bank.' s — 

A From the bank's microfilm. 

Q And you are aware, are you not, of the checks 

and other information shown in Exhibits 14 to 107 showing 
the 92 transactions? 

A Yes. 

(continued next page) 
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Mazzella-direct 

0 Did you do anything with these records in an 

attempt to trace these monies? 

A I traced them — 

0 Yes or no? 

A Yes, I did. 

0 What did you do with the records? 

A Wait. Would you repeat the prior part? 

Q What did you do with the records you had of the 

payment*, for extras in attempting to trace these monies? 

A I traced them into the — as deposits into the 

personal bank accounts. 

Q All right. For what years? 

A '67 and *6R. 

Q All right. Did you then undertake to trace the 

flow of money any further? 

A Yes, I did. 

Q What was the next step you undertook to further 

trace the money? 

A I traced a substantial amount of funds that were 

deposited into these accounts into the various corporations of 
Mr. Homberger. 

Q When you say that you traced a substantial 


25 


amount of funds deposited into the personal bank account of 
Mr. Hornbergcr, what funds are you referring to? 




1 

A 
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■ i 

2 2 

A Funds on the extras. 


3 

Q All right. How did you trace the flow of 


4 

money from the personal bank accounts to the various 


5 

cor P°rations? How did you do that? 


6 

A I obtained photocopies of the checks that were 


7 

drawn against the personal accounts and they were deposited 


8 

into the corporate accounts involved. 


9 

® All right. Are the checks drawn on the personal 


> 10 

accounts part of the Exhibits before you? 


11 

A Yes, they are. 


12 

Q Did you add up the amount of monies drawn from 


13 

the personal bank accounts by Mr. Hornberger into each 


14 

corporate account? 


15 

A Yes, I did. 


16 

0 Did you make any summary of those amounts? 


17 

A Yes, I did. 


18 

Q May I have those, 112, 113 and 114? 


19 

A Yes. 


20 

Q I hand you 10B, 109, 110, 111, which are marked 


21 

in evidence except for schedules attached thereto, which are 


22 

marked for identification. Would you look at those, please? 


23 

Now, can you tell us what the exhibits are. 


24 

not the schedules? 


25 

A The exhibits consist of photocopies of the 
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deposit tickets of the various corporations involved and also 
of various checks drawn on the personal bank accounts of 
Mr. Hornberger. 


THE COURT* Are they all the deposit tickets of 
the particular corporation for each year? 

THE WITNESS* No. Just the ones that relate 
bo the extras involved — I'm sorry — the stockholder 
advances. 

THE COURT: You do not have the deposit stubs 
that represent the purchase price or building loan 
advances? 


THE WITNESS* No, I don't, your Honor. 
THE COUNT* All right. 

BY MR. RYAN* 


Mrs. 


0 

Coletti 

A 

0 

A 

Q 

A 

Q 


no you have the deposit receipts referred to by 
that were in the check stub book? 

We have some of then, yes. 

.Some deposit receipts; is that right? 

That is correct. 

Do you have any deposit slips? 

Yes, we do. 

Based on those records, are you able to tell us 


25 


how much money was transferred by Mr. Homberger's checks 
from his personal accounts to each corporation for each year? 
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A Yea, I can. 

Q Will yon tell ua how ranch money was transferred 

In this form to the Dotal Corporation for the year 1967? 

A nothin? was transferred. 

Q Hew about for the year 1968? 

A Fifteen thousand dollars. 

Q Was that in one Imp sura or in separate sms? 

A It consists of three payments, three checks. 

Q What are the amounts of each payment? 

A Two thousand dollars, one thousand dollars, 

twelve thousand dollars. 

Q All right. Would you now direct your attention 

to your analysis concerning the Horn Enterprises Corporation? 
Do you have it before you? 

A Yes, I do. 

Q Are you able to tell us how much Mr. Homberger 

advanced from his personal bank account into the Horn 

* 

Corporation for the year 1967, the total? 

A Eighteen thousand, three hundred dollars. 

Q In what amounts? 

A One thousand dollars, five thousand dollars, 

eighteen hundred dollars, four thousand, twenty-five hundred, 
two thousand, two thousand. 

0 Can you tell us how ranch was transferred to the 
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5 2 

Horn Corporation for the year 1968? 


3 

A 

Three thousand dollars. 


4 

Q 

Would you direct your attention to the Story 


5 

Book Manor Corporation? Are you able to tell us how Much 


6 

money was 

transferred from Mr. Hornberger's personal account 


7 

to the Manor Corporation? 


8 

A 

Tea. 


9 

Q 

Por the year *67? 


10 

A 

Yes, I can. 


11 

Q 

What is the total? 


12 

A 

Three thousand, seven hundred, twenty-five 


13 

dollars. 



14 

0 

What did it consist of? 


15 

A 

Five hundred dollars, two hundred twenty-five 


16 

dollars, one hundred dollars, one hundred dollars, five 


17 

hundred dollars, fifteen hundred dollars, eight hundred dollar 

s. 

18 

Q 

i 

How about for the year 1968, can you tell us 


19 

the funds 

transferred to the Manor Corporation? 


20 

A 

Yes, I can. 


21 

Q 

How much? 


22 

A 

Fifty-seven thousand, seven hundred, sixty 


23 

dollars. 



24 

Q 

What did that consist of? 


25 

A 

Twenty-five hundred dollars, fifty-nine hundred 



} 
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6 2 

dollars, sixteen thousand, fifteen thousand, ten 

3 

thousand, ser 

van thousand, thirteen hundred ten dollars. 

4 

Q 

All right. That's for what year, '68? 

5 

A 

*68. 

6 

0 

All right. How will you turn your — direct 

7 

your attention to the Story Book Hones Corporation and tell us 

8 

hoe each was 

transferred fron the personal Bornberger accounts 

9 

to the nones 

corporate account? 

‘ 10 

A 

In 1967, thirty eight hundred dollars was 

„ 

transferred. 


12 


In 1968, sixty-one thousand three hundred 

13 

dollars. 


14 

Q 

In what anounta were the transfers? 

15 

A 

In 1967, there was one check for thirty-eight 

16 

hundred dollars. 

17 


In 1968, there is ten thousand, one thousand. 

18 

fourteen thousand, six thousand, seven thousand, four 

19 

thousand, seven thousand, five thousand, five thousand. 

20 

twenty-three hundred. 

21 

Q 

All right. Have I covered the four corporations 

22 

A 

Tes, you have. 

23 

Q 

All right. What does the total amount of 

24 

advances add 

up to, to all the corporations during these two 

25 

years? 
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A One hundred sixty-two thousand, eight hundred 

eighty-five dollars. 

Q During your investigation, did you have 

occasion to discuss this matter with Mr. Homberger? 

Yes, I did. 

When? 

On September 14, 1972. 

Where? 

The office of his accountant, Mr. Canale. 

Who was present? 

Mr. Homberger, Mr. Canale, Revenue Agent 
James Wexstet (phonetic) and myself. 

Q What was the initial conversation as you 

arrived at that meeting? 

A We had discussed the various deposits to the 

stockholder advance accounts of the various corporations. 

MR. BEWDEP: Excuse me, your Honor. T object 

to the words "we discussed." 

I'd like to know who said what and who — 

THE COURTt Try to identify the speaker and 

give the substance of each conversation. 

Q First of all, you are looking at some document 

before you. What is it? 

A It is a memorandum of the interview that I had 


A 

Q 

A 

0 

A 

Q 

A 


t 
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Q That*a bean marked, is that the same one 

that's been marked? 

A I believe so. 

Q Referred to before? OK. 

MR. BENDER* It's Exhibit N for identification. 

MR. RYAN* Thank you, Mr. Bender. 

Q Now, without looking at the document — please 

pot it down — will you tell us your beat recollection of 
ehat was discussed at this me eting concerning advances? 

A I had questioned Mr. Homberger with respect 

to the various advances to these corporate accounts. We had 
the corporate books available to us. We want over them item 
by item. 

I asked Mr. Homberger at each item the source 
of these funds. And together with Mr. Canale, they were 
identified as loans to the corporations. 

Q Well, who made the identification and what was 

said in that regard and who said it? 

A Mr. Homberger identified the payments —— the 

advances as loans. 

Q And was there anything else discussed about it? 

A Yes. I asked him the source of the funds. He 

said he had gotten them — had gotten loans from his mother. 
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Q Was there any further discussion about that? 

A I asked him to identify it further and — may 

I look at my memorandum for the details? 

0 Do you need it to refresh your recollection? 

A On some instances, perhaps. 

0 Well, tell us without looking at it first what 

your best recollection is? 


A Well, I asked him where — where did your mother 

get this money. He said that she had gotten it from his — 
from his father, before he passed away. 

I asked him, "Where did your father get this 
money?" and he said that he had gotten it from his grandfather, 
who was a banker many years ago and had died approximately 
twenty years ago. 


I asked him, "Where was this money kept?" He 
was not sure where it was kept. He did not know. 

I said, "How did you get it? Was it in cash?" 

He said, "Yes, in cash. I believe it was cash." 

I asked him the denominations on that. He could 
not recall the denominations. 

0 Is there anything can recall that was 

discussed about this particular subject? 

A Hot at this m o me nt, I don't recall, without — 


25 


Q 


All right. Take a look at your report and then 
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tall no whether there is anything additional? 

A I had asked him, "What did your father do for 

a living?" And he had explained to me that he had worked for 


the go v ern m en t for about twenty-five years. 

I asked him that at the death of his father, 
was there a will filed or was there any estate tax returns 
filed. Re said — he said, "No." 

I asked him if he knew where this cash was kept 
hidden. Re said, "No.” 

Q All right. 

A That's all that relates to that matter. 

Q OK. Now I'd like to go on to another subject 

matter. 

Did you during the course of your investigation 
attempt to make an allocation of extras to each corporation# 


yes or no? 


A Tes, I did. 

Q Would you tell us whether you obtained any 

records for this project? 

A Tes, I did. 

Q What records? 

A I obtained copies of the Roosevelt Savings 

Bank's statements. They were the — the bank which furnished 
the money to build these homes. 
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MR. BENDERj I make the same objection I made 

before. 

THE COURTt The Jury may be excused. 

(The following occurred in the absence of the 
Jury.) 

THE COURT* Do you have the bank statements, 

Mr. Bender? 

MR. BENDER* No, your Honor. 

THE COURT* What bank statement did you turn 
over to Mr. Vilardi when he was examined? 

MR. BENDER* I just — we have —■ same of the 
Government's exhibits have bank statements, which have 
been admitted in evidence, and we have our —— 

Mr. Wolfsont's own. 

THE COURT* Are you bringing all the hmwfc 
statements of the 92 houses, Mr. Ryan? 

MR. RYAN* I have them here. Do we have a 
statement for every —— 

THE WITNESS* Not every one because — 

MR. RYAN* How many? 

THE WITNESS* A good portion of them. Most of 
them. Others did not use the bank as — 


25 


MR. RYAN* They used a different bank? 

the witness t They had proceeds of money from 
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Mazzella-direct 

elsewhere. 

MR. RYANx All right. We have then in these 
exhibit folders and, I oust say, Mr. Bender, I think 
if you will check, you have every one of them that we 
have. 

MR. BENDERx We have some of them. 

MR. RYANi You have every one that we*re relying 

on. 

THE COURTt Do you question the genuineness of 
any one of those that you have? 

MR. BENDERx I don't question the genuineness 
of a bank record, your Honor. 

I don’t think l*ve made myself clear. I just 
took rty objection because I think it's improper for 
an agent to testify that he went to some third place, 
whether it*s a bank or it*s a restaurant, with whom 
the defendant may have done business and said, "I 
ex am in ed that third party record, I got a copy and 
this is what xt says." 

I just say there la not a proper foundation for 

that. 

Now, I don't question the accuracy of the bank 
records at all. 

THE COURTx What you are saying is that this 


f 
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witness' version of what the bank records are is 
hearsay? Is that what yon are saying? 

» MR. BENDERt Not only that, but he's not the 
proper party to be able to authenticate a bank record, 
which was prepared and made by somebody else. 

THE COURT* But do you agree that if he 
expresses an opinion and if the opinion is based on 
matters that are in evidence, that the opinion may be 
expressed, based on the rec o rds? 

MR. BENDER* I do. 

THE COURT* Bring the records in then. All the 
records and introduce them all, will you please? 

MR. RYAN* Yes. I'll have to get the — 

THE COURT* Now, seat the Jury. 

All that has to be given to the opposing party 
is the basis upon which the opinion is expressed. 

MR. RYAN* That's right, that's right. 


(continued on next page) 
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THE COURT: There are two different theories 
that I believe counsel is confused with. One, that 
a witness cannot testify as to what a record means 
that is not in evidence. It's the record which in 
itself is hearsay, which may be introduced if it's 
a business record. 

The other is the expression of an opinion by 
an expert, and I assume when you are asking for 
allocation, you are qualifying this witness as an 
expert, right? 

MR. RYAN: For the basis of the allocation. 

THE COURT: On the allocation. 

MR. RYAN: Right. 

THE COURT: And he must show the basis upon 
which he expresses his opinion. 

Right? 

MR. RYAN: right. 

MR. BENDER: Has he been qualified as an 

expert? 

THE COURT: I assume that that will be done. 
If you question it, you may do it. But suppose 
you do that before the jury. 

MR. BENDER: I have no dispute with Mr. 
Mazzella's qualifications as a special agent and 
investigator, and I think he*s of the best. But 
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whether he*a qualified now as an expert on the 
provisions of the Internal Revenue Code, I don't 
know. 

THE COURTt I thought he wee expressing an 
opinion as to where these extras or the proceeds 
of the extras were to be deposited, in which 
corporate account. That's what's meant by alloca¬ 
tion. Right? 

MR. RYANi That's right. That's the basis 
of the gover n m e nt'a charge. 

THE COURTS It may very well be that even 
without the expert opinion, the g o ve r nment could 
argue that from the records this is obviously where 
it should go. But sometimes we're not sure as to 
when an expert opinion is required. 

I will allow him to be qualified and expres* 
an opinion as an expert. 

MR. RYANs How would you like — the bank 
statements I have here. I can pull them out from 
each folder and make one batch. 

THE COURT! If you have all 92, then do it 
thatway. If you haven't, bring the bank in 
let them introduce the file and show all the records 
and show that the various corporations got the 


money. 
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MR. RYAN* We're starting to pull out the 
bank statements. 

THE COURT* Have you got 92? 

MR. RYAN* We have every one that the agents 
got. They don't add up to 92 because not all the 
loans went from these particular banks. 

THE COURT t Seme bank made a loan? 

MR. RYANS Sure. Sometimes it was the Dime 
Savings, but in very few of the instances. 

THE COURT* Pick out all the Roosevelt 
Savings. 

MR. BENDER* Can we ask a guest!on? 

THE COURT* Sure. 

MR. BENDER* Maybe we're — let's ask Mr. 
****•1!* to what extent and for what purpose he's 
relying on the bank records. Then we can see 
whether this is all — I mean, to make the alJ.oca- 
tionand we will see whether it's all necessary. 

THE COURT* I do not see what it has — what 
it has to do with the case, but you are the one 
that has been making the point of it. Obviously 
a purchaser signed a mortgage, converted the building 
loan into a permanent mortgage. I've done this 
500 or 1,000 times myself. 

MR. BENDER* That's correct. 
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MR. BENDER* That's correct. 

THE COURT: It's so routine, it's as routine 
as smoking a cigarette. You're the one that makes 
the point, as to whether a certain bank gave the 
building loan money to a certain corporation. Aren't 
you? 

MR. BENDERs Of course. 

THE COURTs That's the only point. 

All right. 

MR. BENDERs All I'm saying is this. Judge. 

Mr. Massella is saying that in answer to Mr. Ryan's 
question, he made an allocation of the extras 
charged to have been omitted to these various 
corporations, based upon certain records, and one 
of the records are the bank records, meaning the 
Roosevelt Bank records. Now I'm saying — 

THE COURTs Nell, I do not know what you 
mean by that, but that's cross-examination. 

MR. BENDERs I'm saying, maybe if he explains 
to you and to us to what extent he used the bank 
records, we may have no objection. 

THE COURTS No. Do that before the jiry. 

I understand that the bank gave no money 
on extras and I do not see what that has to do 
with the extras. 
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MR. BENDERs Then why did he put it in? 

THE COURTS I say, that's cross-examination. 
You are making a point of it. 

MR. BENDERs I have to make an objection only 
ft a time when the man mys he examined some record 
at some place of a third party. 

You want to take it subject to connection 
and let me — take it subject to connection. 

THE CODRTs Cross-examine, but all I say is, 
thatsince you made the objection, you made the 
objection when Mr. Valardi testified, that he had 
no right to look at the bank record, even though 
you now say It doesn't matter because we're talking 
about extras which weren't the subject of bank 
financing, nevertheless. It's error to ask the 
witness whether he saw the bank records„ 

MR. BENDERs Nc. It's error for the witness 
to testify that the documents that are being 
introduced or marked for identification are based 
upon his Inspection and review of bank records at 
the bank. 

THE COURTS All right. 

MR. BENDERS That's all. 

THE COURTS So the way we will do it is we 
will bring the bank records in. He will have 
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Mr* Valardi go back cm the stand and the govern- 
ment will say "Are these the bank records you 


examined?" 

MR. BENDERt But you ov er r u led me, and I was 


content. 

THE COORTs No, no. We will bring the 
records in. 


MR. BENDERs But Judge, if -» it appears 
we — we don't have to waste all this time if it 
appears, as you say, and as I think that whether he 
did review the bank records or not, except possibly, 
except possibly to the co r rect corporation to wham 
the emitted extras should belong, except to that 
extent it may not —— it may not be necessary. 

THE COURTS Listen, I know. Nr. Bender, you 
are trying very hard to bring in what I consider 
irrelevant matter and you nay be success frl before 
the jury. 

MR. BENDERs I don't want to. 

THE COURTS If you keep saying —- 

MR. BENDERs I don't want to. It may be 
due to my ignorance about sreal estate matters. 

THE COURTS You keep saying you are talking 
about the money going to the or the extras going to 
the party to whom the records at the bank show own 


D 
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1 

the property. 


2 

Mind y ou, the testimony so far is that the 

tin. 

3 

government got all this information from your 


4 

records, your defendants' records, from Dotal, in 


5 

particular. 


6 

Now, you are saying that Dotal was wrong. 


7 

I don't know whether you are arguing that the fraud 


8 

wasn't as the government claims. 


9 

MR. BENDERt I am not saying Dotal. 


10 

► 

THE COURT* But the fraud, rather, was that 


11 

they did not own the properties, that Horn really 


12 

owned the properties but Dotal got the money. 

' 

13 

MR. BENDER* I'm not saying that. 


14 

TOE COURT* That seems to be the argument. 

i 

15 

The point is, the government is saying$150,000 


,6 

was made in extras. It was never reported as income. 

t 

17 

That's the simple matter. 


18 

MR. BENDER* They're not saying that. Judge. 


19 

They're saying in 8,— in 6 counts that $156,000 


20 

in extras were omitted from — as follows. Count 3, 


21 

Count 4, one corporation. Count 5, Count 6, another 

i 

22 

corporation. Counts 7 and 8, another; and 8 and 9, 

! 

23 

another. 


24 

Now, this is important for them to prove. 

f 

25 

I don't disagree with you. 

j 
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MR. BENDER* We've conceded that we got 
extras totalling — 

THE COURT* But Counts 1 and 2 also say 
that there was unreported income in the personal 
returns. 

MR. BENDER* That's right. Depending upon 

THE COURT* Above. 

MR. bender* — the constructive dividends 
from these corporations. 

THE COURT* You are talking about con¬ 
structive dividends. I do not know whether that 
is the only theory the government has to rely on. 

MR. BENDER* But they said so. We had it 
in the pretrial. 

THE COURT* Do we have the transcript of 
the pretrial conference? 

MR. RYAN* It has not yet been transcribed. 

THE COUNT* I would like to see that. 

MR. BENDER* Absolutely. 

THE COURT* I do not know how firmly that 
binds the defendant. It's a bill of particulars. 
If they ask to amend the bill of particulars, I 
will listen very sympathetically to that applica¬ 


tion 
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I pal 

MR. BENDER* I do not know what you mean. 

| 

2 

The government is charginq — it's in the agents' 


3 

report — — the income omitted they say is based 


4 

upon a constructive dividend, which Mr. Hornberger 


5 

received as a result of the omitted extras which 


6 

the corporations should report. 


7 

THE COURTt You think that's the only theory? 


8 

By constructive dividend they will consider 


9 

it as if it first went to the corporation and he 


10 

received it as a dividend from the corporation? 


11 

MR. BENDER: That's the theory. 


12 

THE COURT: Hrv about the theory he per— 


13 

sonally took the extras in the first instance and 


14 

deposited it to his account as income and never 


15 

reported — 


16 

MR. BENDER: What kind of income, salaries. 


17 

additional salaries, additional compensation? What 


18 

is it? 


19 

Is it a return of capital? 


20 

The government says it's a constructive 


21 

dividend that he diverted from the corporations. 


22 

THE COURT* I am not going to listen to any 


23 

more argument. 


24 

MR. RYAN* May I make a statement as to the 


25 

witness' testimony? 
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It might facilitate the examination, if 
your Honor is aware and Mr. Bender is aware of what 
I propose now to adduce from this witness. 

It is simply thisi This witness examined 
all the documentation that he was able to get 
about a particular sale, that included the deed, 
the corporate records as reflected in the work 
papers, including closing statsannts, corr e sp o ndence 
and sometimes contracts of sale. 

He took this documentation and he made a 
determination that this particular job was done 
by Dotal Corporation for example. It was reported 
in the Dotal books and even though the deed said 
title passed from Horn to the b u ye r , the goverasant 
alleges through this witness' testimony that 
extra is allocated to Dotal Corporation «d this 

is how he made the allocation. It's as ai^>le as 
that. 

THE COURT* Let me tell you what I find 
wrong with the form of your questions. 

You asked thlswitness whether he made tnrsm 
inations and investigations and what he learned. 

That to me is improper, if you ask a witness to 
express an opinion — and I assume that is what 
this witness is on the witness stand for — you 
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point to matters in the record in this trial and 

i 

2 

say* *1 show you this record, 1 show you this 


3 

record, I show you this record. Do you have an 


4 

opinion as to where the proceeds of the extras 


5 

went?* 


6 

That's an opinion. 


7 

MR. RYANx I will do that. 


8 

THE COURT« It is based upon the fact that 


9 

there is a contract or based on the fact that the 


10 

books of the corporation show the sale to be made 


11 

by and that various building loans and building 

1 

12 

loan payments and possibly the purchase price was 

j 

13 

paid to the corporation. Based on that, it is a 


14 

fair inference that this corporation was due the 

1 

15 

extras. 

1 

! 

16 

It may be on the fact that that corporation 

t 

17 

paid for the cost of the extras. I don't know. 


18 

Instead of asking whether he looked at 


19 

documents and what they meant to him, the proper 

j 

20 

question ist 


21 

"Assuming these facts that are in the 


22 

record, can you exposes an opinion as to which 


23 

corporation was entitled to the proceeds of the 

j 

i 

24 

extras?* 


25 

That might eliminate a lot of problems. 
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We are not interested in whether he made 


2 

an investigation and whether he went to the bank 


3 

and looked at the films. This is apparently what 


4 

the objection is about. He is testifying to his 


5 

investigation of what records are. The records 


6 

themselves would be admissible into evidence, but 


7 

his investigation of the records is not. 


8 

MR. RYAN* Very well. 


9 

THE COURT* I am assuming everything this 


10 

witness says he saw are actually in evidence. 


n 

Is that right, Mr. Bender? 


12 

MR. BENDER* I don't know what he is going 


13 

to ask him. 


14 

THE COURT* I mean what he said so far? 


15 

MR. BENDER* I don't know. 


16 

THE COURT* He talked about 15 to 104, is it? 


17 

MR. RYAN* Right. 


18 

THE COURT* Which are the contracts? 


19 

Give me the numbers. 


20 

THE CLERK* They are not in evidence. 


21 

MR. BENDER* They are not, except in isolated 


22 

instances. 


23 

THE COURT* The stipulation you entered into - 

• I 

24 

MR. RYAN* He would*:'t stipulate to the 


25 

allocations. 
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loea not say 
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THU COURT: The stipulation 
if the witnesses were called — what is the 
stipulation? 

MR. BENDER; You mean this stipulation 
(indicating)? 

THE COURT* Yes. 

MR. BENDER: It was only as to the money, 
$42,000in extras — 

THE COURT: Every purchaser paid the 
corporation It the direction of Mr. Hornberger — 

MR. BENDER: No, the stipulation — I have 
it here. 

THE COURT* What is the number of the stipula¬ 
tion. 

THE CLERK: It was marked 139 in evidence. 

THE COURT: I have it here. I read it to 

the jury this morning. 

■It is hereby stipulated and agreed that 
government's exhibits 14 through 107 is received 
in evidence —■ 

MR. BENDER: Yes. 

THE COURT: ■ — representing 92 separate 
transactions.* 

MR. BENDER: I stipulated to that. 

I didn't know what you meant. 


25 
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I did not Stipulate to allocations. 

THE COURTx When you say *92 sepante trans¬ 
actions" doesn’t it show the closing statements, the 
name of the seller — 

MR. RYANt We marked then, but during the 
P retr ial he objected to the closing statements. 

THE COURT* What are exhibits 14 through 107? 

MR. BENDER* Checks — 

MR. RYAN* Correspondence — 

MR. BENDER* I am sorry, you can answer that. 

MR. RYAN* I would say the records fall into 
the following categories* 

Checks — 


THE COURT* Checks made to whom, Mr. Horn— 


berger? 


MR. RYAN* Yes. 

MR. BENDER* Could Mr. Hornberger be excused 
for a moment? 

THE COURT* Yes. 

(Defendant Hornberger leaves Courtroom.) 

THE COURT* Correspondence between the 
purchaser and the selling corporation? 

MR. RYAN* Yes. 

THE COURT* All right. 

MR. RYAN* I would say that is essentially the 


\ 
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categories. 

Mr. Bender — you were not there — objected. 
I wanted to mark the closing statements without 
having the people come in and any contracts of 
sale. I wanted those, but he said no not at that 
time. 

THE CLERKt Some are in. 

MR. BENDERt Those are the buyers. 

If you want them in, I have no objection. 

MR. RYANt And the bank statements? 

MR. BENDER* I have no objection. 

THE COURT* Does this witness need any more 
than that to express an opinion? 

MR. RYAN* He can't express an accurate one, 
as Mr. Bender knows, because the correspondence was 
not there were conflicting documentation. The 
correspondence was not accurate. There may be 

correspondence from Story Book Homes, but the main 
sale was under Dotal Corproation ad the title went 
from Dotal to the buyer. 

Based upon all the documentation available, 
even though it's conflicted, we allege based on 
this documentation that we have been able to get, 
that the extras done on this particular house, 
recorded in the books as income to that particular 
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corporation, should be extra Incone to that 
particular corporation. 

THE COURTS Didn't Mrs. Coletti's deposit 
slips show every extra on every sale? 

MR. RYAN: She never saw extras. 

MR. BENDERS Yes, she did. 

THE COURTS Yes. 

MR. BENDERs She signed then. 

MR. RYANs She signed one letter because 
there was no other girl around. 

TOE COURTS The deposit slips. 

MR. RYANI She knew nothing about this 
$156,000. 

MR. BENDERs The Court is right, she testified 
that an the deposit tickets or the back of the 
checkbook stub — whenever she made a deposit to 
the corporation would be allocated to the job 
number. 

TOE courts That is the purchase price? 

MR. BENDERs Yes. 

THE COURTS The contract price. 

MR. BENDERs She didn't do it with extras, 
she didn't so testify. 

MR. RYANs She never saw extras. 

THE COURTS The only one the evidence shows 
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that dealt with the extra checks — the proceeds — 

: 

was Mr# Homberger and he deposited them into his 
account. 

MR. BENDER: No no. 

MR. RYAI* Right. 

MR. BENDER: Charlotte Waugh testified, Rita 
Perrin testified — 

THE COURT* They testified he opened up all 
the mail. 

MR. BENDER: That she received acknowledgement 
of payment. 

THE COURT: You are saying you must have 
some showing that the extras were performed in the 
name of the corporations and that the money — the 
proceeds for those extras were deposited in Mr. 
Homberger*s personal account? 

MR. RYAN: We say he should have reported 
that money. 

THE COURT: Let's go back a little. 

What evidence do you have in the record now 
— in the form of exhibits, that shows the 
corporation performed the extras and that Mr. 
Homberger deposited the moneys into his personal 
account? 
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Mazzalla 

MR. RYANx Let me think about that for a 
moment. It is not easy to answer. 

He do not and have been unable to get the 
actual — we have no witnesses who testified to 
what contractor did the job for what corporation. 
We could not get that. As Mrs. Colette said, all 
extras were paid out of whatever corporate bank 
account had money. There was no accurate record as 
to whether these main sales and the extras were 
broken down and performed by a particular corpo r a- 
tion. There is no accurate-clear record to reflect 
that. 

In the absence of any clear record that 
says extras performed by Dotal, we have to rely 
on the other documents. 

THE COURT* You have all the contracts in, 
don't you? 

MR. BENDER* No. 

MR. RYAN* We have whatever contracts we 
were able to get. 

THE COURT* In the absence of that, you 
have proof that a particular corporation contracted 
for the sale, don't you? 

MR. RYAN* In the absence of a contract, we'd 


25 


have the recorded deed, we'd have the corporate 
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Mazzella 

record which shows the income from that job — 

THE COURTi Exactly. 

Now, you know who the seller is? 

MR. RYAN: Correct. 

THE COURT: From that Mr. Mazzella, would 
you express an opinion whether the extras were 
performed by the same corporation thatbuilt the 
house? 

THE WITNESS* Yes. 

THE COURT: There is a showing that the 
corporation was entitled to the extras. 

MR. RYAN: Right. 

THE COURT: I am trying to find out on what 
you can base an opinion. It has to be on something 
in the record. If it is not in the record, then 
the witness must identify the specific documents 
upon which he relied for the opinion and offer them 
into evidence. 

What you have to show is the extras on 
each house that the various corporations built. 

MR. RYAN* We have correspondence relating 
to the extras. 

THE COURT* You have correspondence on every 


house as it relates to every extra? 
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THE WITNESS* On Host. 

THE COURT* Now you have the extras. 

Now, do the bank atatenants relate In 
and amount to the extras charged? 

MR. RYAN* No, the bank statements deal with 
the main sale. 

THE COURT* I am talking about Mr.Hornberger's 
personal accounts. 

Tor example, Mr. Z paid $2,100 on rshnisrj 
2nd, 1968. 

Is there a deposit of that sans —mint am * 
February 3rd or 4th? 

MR. RYAN* Absolutely. We hare the actual 
check and everything. 

THE COURT* Cone on, quaetlom. Re far 

to what is in the record and not what hie imsustl- 
gation was. 

MR. RYAN* well, the difficulty with that 
is with this point there are none r*oor4a ha Mils! 
an shlah are marked for idsntiflaationand met la 
evidence. 

THE COURT* That's all right. 

Are they marked here? 

MR. RYAN* Yes. 
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2 

THE COURT* Then refer to it. I will allow 


3 

it. 


4 

MR. RYAN* The bank statements and I will 


5 

mark them for identification right now. 


6 

THE COURT* All right, get your hypothetical 


7 

up and based it on substance of fact and matters 


8 

that support them in the record or marked here for 


9 

identification. 


; 10 

MR. RYAN* Very well* 


ii 

THE COURT* I am only trying to get you to 


12 

frame a proper hypothetical, based on Mr. Bender's 


13 

objection. Most of his objections related to 


14 

hearsay evidence. I doubt that they are valid. 


15 

on a hypothetical. 


16 

Are you ready to proce**d? 


17 

MR. RYAN* I would like to mark these bank 


18 

statements? 


19 

THE COURT* When you say "bank statements* 

l 

20 

are these the corporate bank statements? 


21 

MR. RYAN* No, these are the building loan 


22 

bank statements which state seller, buyer and job 


23 

number. 

i 

1 

24 

(Shown to Court.) 

y 

25 

_iL 

THE COURT* These are statements of the 

| 

I 
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Roosevelt Savings Bank. 

Show them to Mr. Bender. 

MR. RYAN* I will and he had them for sane 

time. 

THE COURT* Any objection? 

MR. BENDER: Tr» marking them into evidence? 
THE COURT* Yes. 

If you waive any objection to genuineness 
and you agree that they are made In the regular 
course of bank business* I won’t ask you to con¬ 
cede. 

MR. BENDER* To those? 

THE COURT* I will make a ruling. 

MR. BENDER* do they refer to the 92 buyers? 
THE WITNESS* Yes, they do. 

MR. BENDER* I have no objections. 

THE COURT* Let them be marked. 

THE CLERK* Numerous bank statements marked 
government's exhibit 142 in evidence. 

(So marked.) 

THE COURT* We are goingto work late tonight. 
I hope you gentlemen do not have anything to do. 

MR. BENDER* I can't get the requests out. 
THE COURT* What was that? 
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MR. BENDER* it is important to got you the 
requests. I cannot if I am workinq late. 

THE COURT* They are late already. They 
were due at 4 today. 

MR. BENDER* It is impossible to get them out. 
It might be a good idea to get the requests in to 
your Honor. 

THE COURT* I insist on it as a matter of 

fact. 

MR. BENDER* I would love to. I feel it 
would assist the Court. 

THE COURT* I will give you the opportunity. 
MR. BENDER* We should suspend at 4*30. 

THE COURT* I cannot do that. I have to 
finish this case by Friday or else I have real 
trouble. 

MR. BENDER* There is no such thing that you 
have to finish it by Friday. 

THE COURT* I know there is no edict from 
the law. 

MR. BENDER* I want to see you around a little 

longer. 

He may be the last witness. We are certainly 
moving along. 
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THE COURT* You wouldn't want to tell me if 
you have any witnesses? 

MR. BENDERt I would be glad to. It is my 
intention to put the defendant on the stand and I 
will have one other witness and just two or three 
character witnesses. 

THE COURTt We should be able to sum up 
tomorrow. 

MR. BENDER! Not tomorrow, Friday. 

If you want to sum up tomorrow —— 

THE COURTi I can't ask you to stun up until 
the case is over. 

If the evidentiary part of the case is 
completed at 2, 3 or 3i30, we will not call a recess 
until Friday for summations. I would like to give 
it to the jury Friday morning. 

MR. BENDER! Y as, I would like to suspend 
at 4i3G so I can get the requests out. 


20 

21 

22 

23 


24 


THE COURT! I will do the best I can. 

MR. RYAN: I'd like to tell you how I would 
be proceeding under your Honor's guidelines. 

I will ask the witness whether based on 

i 

exhibits 14 through 107 now in evidence and 142 and 
the work papers at shown in exhibits 115, is he able 
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co state an opinion as to wnat corporation the 

extras — 

THE COURT: The proceeds of the extras. 

MR. RYAN: — are allocated to for income 

purposes. 

THE COURT* The jury is not going to under*’ 
stand that. 

MR. RYAN: Should have been reported by each 
corporation for incone purposes. 

THE COURT* Do you think that*s a conclusion 
of law not to be expressed by an expert? 

I think it is a mixed guestionand I will 
allow it. 

MR. BENDER* I think very frankly it is the 
ultimate question of fact that the jury has to 
decide. It is objectionable and I object to it. 

THE COURT* The new rules say it is not. 

MR. BENDER* They are not in effect yet. 

THE COURT* In the main they are expository 
and not a modification. 

MR. BENDER* I didn't want my silence to be 
an indication — 


25 


THE COURT* I thought that would be the 
objection. It is the one that came to my mind, but 
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Mazzella 
I will overrule myself on it. 

The point I want to sake, I an not telling 
you wh*t questions to ask. I mm pointing out to 
you it east be b ased on evidence in the record. If 
it is narked for identification, I will allow it. 

MR. RYANt All right. 

Of course, the public records that he saw 
with his own eyes, Mr. Bender does not dispute the 
public records. In fact he thinks it su p po rts him. 

MR. BENDERt I do not bear that. 

MR. RYANt ffs do not have the deeds for each 
sale, so they couldn't be narked for identification. 

THE COURT« Would you object to bin saying he 
exanined the records and these are the corporations 
that conveyed title to the respective purchasers? 

MR. BENDERt if he says he did. 

THE COURT! You say that he did go to the 
County Clerk's Office? 

THE WITNESS! I had uy other spaniel ag ent s 
working for ne who went and they prepared schedules 
and furnished ne with the identifying mafeers. 

MR. BENDER! Like this, Mr. Mazzella, which 
has been given to ne fay Mr. Ryan and yourself? 


THE WITNESS* Yes. 
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THE COURTI Any objection to that? 

MR# BENDERt No* 

THE COURT* All right, seat the jury. 

MR. BENDER* I do object to being here until 

6*30. 

THE COURT* I join in the objection. 

MR. BENDER* I would like the record to show 
that I said that in jest and it should not appear 
that you are coercing mm in any way. 

THE COURT* I hope you don't tell soueone 
opatairs that I forced you to say that. 

MR. BENDER* I don't think so. 

(Jury present.) 

DIRECT EXAMINATION 
BY MR. RYAN* (Cant.) 

Q Mr. Mazzella, I was asking you about extras 

and the respective corporations• Do you recall that? 

A Yes. 

Q Now, putting before you exhibits 14 through 

1#7 and exhibit 142, which has been received in evidence 
during this recess and which are the Roosevelt Bank loan 

stateeents — 

THE COURT* You are going to ask the 
witness to express an opinion. First qualify him. 
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II 

Q How long have you been with the Internal 

j 

3 

Revenue Service? 


4 

A 13 years. 


5 

Q And in what capacity were you in the servic 

k 

6 

in the beginning up until today? 


7 

A I was with the collection division for the 


8 

first — approximately — 8 years. 


9 

THE COURTi What is your background in 


10 

education? 


11 

THE WITNESS t I have a Bachelors of Arts 


12 

a Masters of Art. 


13 

THE COURT* All right v go ahead. 


14 

Q After you left the collection division, what 


15 

did you do? 


16 

A I became a special agent with the Intelligence 


17 

Division. 


18 

(Continued next page.) 


19 



20 
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GRtja 

2 

Q 

Are you familiar with the Internal Revenue Code 

T4pnRl 

3 

and its laws? 


4 

A 

Yes, I am. 


5 


THE COURT* Have you ever testified in Court 


6 

i 

bafore? 


7 


THE WITNESS* No, your Honor. 


8 


THE COURT* Never expressed an opinion as an 


9 

expert? 


10 


THE WITNESS* No sir. 


11 

Q 

Now, in connection with these 93 — 


12 


THE court* Do you question the qualifications? 


13 


MR, BENDER* No, I <fo not, your Honor. 


14 


THE court* All right. I find the witness 


15 

qualified on the consent of the defendant. 


16 

Q 

In addition to examining the exhibits as shown 


17 

in 14 through 107 and the bank statements, 142, did you 


18 

examine any other records with respect to determining extra 


19 

income to 

the resepctive corporations? 


20 

A 

Yes, I did. 


21 

Q 

Did you do it personally or cause it to be done? 


22 

A 

I caused it to be done. 


23 

Q 

What records were examined? 


24 

A 

The public records at the County Clerk's Office, 


25 

and I also 

examined the Internal Revenue agent's work papers. 
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Q Based on the results of — what public records 

did you examine? Cause the examination of? 

A The real property sales at the County CJ.erk, 

the transfers of deeds. 

® tight. Relating to these 93 transactions? 

A That is correct. 

Q Based on the results of the examination of the 

deeds on file in the County Clerk's Office, Exhibit 142, the 
Roosevelt Bank savings statements, and Exhibits 14 through 
107 relating to each of the 93 sales, are you able to state 
an opinion as to what corporations should have reported the 
extras received by Mr. Homberger? 

A Yes, I can. 

Q With respect to the Dotal Corporation, will you 

give us your opinion? 

A With respect to the Dotal Corporation, for the 

year 1967, there were — it looks like eight sales. 

Q When you say "looks like," will you tell us 

with some degree of certainty? 

MR. BENDERX And could we, if you don't mind, 

may we, your Honor, have Mr. Mazsella just indicate 

what he'8 reading from, so we can follow him? 

THE COURT* Yes. If you are reading from an 


exhibit, state the exhibit for the record. 
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3 2 

THE WITNESS* I have my copy here. Q. 0. There 

3 

are eight sales. However, there is a ninth transaction 

4 

in the amount of one thousand dollars which we could 

5 

not identify as a sale of a — 

6 

BY MR. RYANs 

7 

Q Does that deal with the 93 transactions involved 

8 

in this case? 

9 

A No, it does not. 

. 10 

1 

Q Well, I am not asking about that. 

11 

A All right. With respect to the 93 transactions—> 

12 

Q Pirst of all, I'm asking you about the Dotal 

13 

Corporation. Transactions — 

14 

A All right. There are four sales here that are 

15 

part of the 93 transactions involved. 

16 

MR. BENDER* Mav I inquire where is "here"? 

17 

What exhibit is that? 

18 

MR. RYAN* Let me mark these documents. Perhaps 

19 

it would move things along. 

20 

Twelve pages of schedules, please. 

21 

THE CLERK* Marked Government's Exhibit 143 for 

22 

identification. 

23 

(So marked.) 

24 

Q I show you 143 for identification. Do you 

25 

recognize those documents? 
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A 

Yes, I do. 


3 

Q 

Hill they assist you in giving your opinion? 

4 

A 

Yes, they will. 


5 

0 

Did you prepare those schedules? 


6 

A 

Yes, I did. 


7 

0 

Will you state your opinion as to what amount 

8 

of extras should have been reported on the Dotal 

Corporation 

9 

Income tax return for the year *67? 


10 

A 

Five thousand,four hundred eighteen dollars. 

11 

thirty-four cents. 


12 

0 

For the year *68? 


13 

A 

Fourteen thousand, two hundred twenty-one 

14 

dollars. 

ninety-one cents. 

• 

15 

Q 

Can you state your opinion as to what amount of 

16 

the extras received by Mr. Hornberger should have 

been 

17 

reported 

on the Horn Enterprises corporate tax returns for 

18 

the year 

1967? 


19 

A 

Fifteen thousand — 


20 


MR. BENDER: Excuse me, your Honor. 

1*11 

21 

object to the form of the question. 


22 


THE COURT: May I have the question 

again? 

23 


(Record read.) 


24 


THE COURT: Sustained as to form. 


25 


T will allow the witness to express 

an opinion 
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2 

as 

to whether the proceeds of the extras were due a 

3 

particular corporation and what amount. 

4 

BY MR. RYANt 

5 

Q 

With respect to the Horn Enterprises Corporation 

6 

can you state an opinion as to what amount of proceeds from 

7 

the extras should have been reported on the Horn Enterprises 

8 

corporate 

tax return? 

9 

A 

For 1967, it is fifteen thousand, four hundred 

10 

i 

1 twenty-six dollars. 

11 

0 

For the year 1968, can vou state your same 

12 

opinion? 


13 

A 

Yes, I can. 

14 

Q 

How r«uch? 

15 

A 

It is one thousand,thirty dollars. 

16 

Q 

Now, for the Story Book Manor Corporation, can 

17 

you state 

your same opinion? 

18 

A 

Yes, I can. 

19 

o 

How much? 

20 

A 

For 1967, it is eleven thousand, two hundred 

21 

forty-one 

dollars, thirty-five cents. 

22 

Q 

Can you give your same opinion as to the year 

23 

*68 for the Story Book Manor Corporation? 

24 

A 

Yes, I can. 


25 


Q 


How much? 
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A 

Thirty-seven thousand, forty-nine dollars. 

3 

fifty cents. 


4 

0 

I'd like to turn to the Story Book Rones 

5 

Corporation. 

Can you state your opinion for the year 1967 

6 

relating to 

that corporation? 

7 

A 

^n thousand, seven hundred dollars, fifty cents 

8 

Q 

Can you qive your opinion as to the year '6B for 

9 

the Story Book Hones? Correct? 

to 

A 

Yes, I can. 

11 

Q 

How much? 

12 

A 

Sixty-one thousand, two hundred twenty-six dol- 

13 

lars, fifty 

cents. 

14 

Q 

Have I covered all four corporations? 

15 

A 

I believe you did. 

16 

Q 

OK. Now, will you tell us the basis for your 

17 

opinion that 

the proceeds from these extras should have been 

18 

reported on 

those resepctive corporate tax returns in those 

19 

amounts? 


20 

A 

Prom an examination or inspection of the work 

* 

21 

papers of the Revenue Agent, from an inspection of the public 

22 

records — 


23 


MR. BENDER: Excuse me. Could we stop here for 

24 

the moment and find out what revenue records he's 

25 

referring to, which are an exhibit in the case? Or is 
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marked for identification? 

THE COUP*?: Identifv hv exhibit number or by 
the Agent. Was it Oerimia? ^ilardi? 

THE WITNESS: It was vilardi. 

THE COTR>T: That's Vilardi? 

•mE witness: vilardi. 

MR. BENDER: That would be 115, the one hundred 
fifteen series for identification. 

THE COURT: 115A, I think it is. 

BY MR. RYAN: 

Q Contained in 115. We went through this this 

rooming; is that correct? 

A Yes. 

Q How about Mr. Oerimia's record? 

A Also his work papers. 

Q All right. 

A Also the Roosevelt Savings Bank's records, 

closing statements, sales contracts, correspondence and some 
checks. 

Q All right. May — 

THE COURT: Did you base it on any measure on 


the corporate books? 

THE WITNESS: Yes, your Honor. 

MR. BENDER: No. '’’he question was not asked 
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i. 

in that way, your Honor, 


3 

THE COURT* Wall, I an asking it. 


4 

THE WITNESS* Yes, your Honor, 


5 

THE COURT* Did you examine the corporate books? 


6 

THE WITNESS* I did not see the corporate books 


7 

with respect to these transactions. I relied on the 


8 

Revenue Agent's work papers. 


9 

THE COURT* Oh, that is what I wanted to know. 


10 

BY MR. RYAN* 


11 

Q That referred to job mxnbers? 


12 

A Right, 


13 

Q All right. Do you have a schedule of the 


14 

amounts which you’ve just testified to? 


15 

A Yes, I do. 


16 

Q May I have thssi? I mean, the amounts that — 


17 

which you in your opinion state should have been reported on 


18 

the respective corporate tax returns? 


19 

A Yes, I do. 


20 

Q May I have them? Is this 143? 


21 

A That is correct. 


22 

Q Let me see it for a moment. 


23 

A Yes. 


24 

MR. RYAN* I offer them in evidence. 


25 

MR. BENDER* Mr. Ryan — I have been given a 
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copy of this pre-trial, according to our discovery, 
and there are certain items on here — 

THE COURT: Do you want me to excuse the Jury? 


The Jury is excused. 

(The following occurred in the absence of the 
Jury.) 

MR. BENDER: I think you ought to take a look 
at this, your Honor. There are names of buyers that 
are listed where the record indicates that they 
couldn't locate the buyer or they couldn't locate 
records or they don't know who it is. I don't think 
that those are — 

MR. RYAN: I'm not offering it for that 


purpose. 

MR. BENDER: That's the reason why. It's 
getting so, your Honor, I hope this Jury doesn't think 
that I'm delaying this constantly and they're going out 
and back. 


THE COURT: You point out what you wart 
eliminated and it will be eliminated. There's no 
reason records not located should be in. 

MR. BENDER: If he was only offering it on a 


25 


limited basis, I wouldn't have made the objection. 

MR. RYAN: I'll tell you what. Tonight I'll 
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U 2 

prepare another schedule and 1*11 offer it in evidence 


' 3 

tomorrow, eliminating the objectionable material. 


4 

THE COURTi Suppose you go over it in red 


5 

pencil, Mr. Bender. 


6 

MR. BENDERt If there is anything — 


7 

THE COURT* Mark it out. 


8 

MR. BENDER* All I'm saying is that no name is— 


9 

THE COURT* All right, ffhat I would like you 


10 

to do is mark out everything that you say is 


11 

objectionable. Mr. Ryan is willing to offer it on 


12 

that basis? 


13 

MR. BENDER* He said 80 . 


14 

THE COURT* But I went to make sure what you 


15 

say is objectionable. Then it will he marked. Then 


16 

tomorrow Mr. Ryan will prepare a new exhibit elimina¬ 


17 

ting the matters that you say should be excised. 


18 

MR. BENDER* All right. Can we then go on and 


19 

take this subject to that and let him just confine 


20 

this exhibit solely to the buyers whom the Government 


21 

says had paid for extras which were omitted? 


22 

THE COURT* It won't take too long for you to— 


23 

I can see the few places there. 


24 

MR. BENDER* There is quite a list. 


25 

THE COURT* All right. It's a matter of just 
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striking it. If you don't like it, strike it. 

We will take a short recess and you tell us 

when you are ready, Mr. Bender. 

MR. BENDER: OK. 

* 

(Recess taken.) 


(continued on next page) 


25 
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'i'nL COURT: Are we ready to proceed? 

MR. RYAN: Yes, Mr. Render made some notation 
and I am going to prepare a schedule acceptable to 

him. 

THE COURT: Let it be marked in the form that 
it has been altered. It won't be exhibited to the 
Jury. 

MR. RENDER: I think Mr. Mazzella called to my 
attention and Mr. Ryan that the exhibit marked ia an 
incorrect exhibit. It is incomplete. 

THE WITNESS: Yes. 

- 

MR. RYAN: Let me have the one that you marked, 
MR. RENDER: It is my only copy. 

MR. RYAN: I would only like to mark it. 

TiiE COURT: At least we know that you agree 
to this. 

MR. RENDER: On what basis dpes this go on ~ 
MR. RYAN: Of his work. 

MR. LihtiDLR: Which reflects his opinion? 

MR. RYAN: Yes. 

THE COURT: They are only guides to the Jury 
and I will so instruct them. 
iiK. RENDER: Okay. 

TiiE COURT: I understand it is in the form 
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of a summary, which are admissible. 

MR. BENDER: 1 am not — 

THE CLERK: 14-page schedule marked Govern¬ 
ment's Exhibit 144 for Identification. 

(So marked.) 

THE COURT: You can seat the Jury now. 

(Jury present.) 

MR. RYAN: With respect to that schedule, 

I will offer it tomo r row in its correct form. 

I have no further question^ thank you. 
CROSS-EXAMINATION 
BY MR. BENDER: 

MR. BENDER: Excuse me one moment, your Honor. 

(Pause.) 

Q Mr. Mazzella, as a special agent of the Intelli 

gence Division, when you came into this case, your function 
was to determine whether evidence existed to indicate a 
criminal violation of the Internal Revenue laws; is that 
right? 

A Yes. 

Q That's primarily your function as a special 


23 


agent? 


24 

25 


A That's correct. 

Q And when you came in on the investigation. 
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you knew that you haa this informant or informer's complaint 
from a lawyers; is tuat riynt? 

A That is correct. 

And I think you told us tne first time you 


talked with Mr. hornberyer was September 14, 1972? 


A 


ies. 


0 how long prior to September 14, 1972, haa you 

actually been in on the investigation? 

A 1 was assigned the investigation during June 

of 1972. 

T And between that time and the time that you inter- 

viwed ,lr. uornberger, in September — September 14, 1972, you 
had not as yet contacted any of the purchasers of tne houses 
that had nought the houses in '67 and '68? 

A I aon't recall — 

Q I take it as of September 14, 1972, you 

didn't know too much about — if at all about the contraots *• 
that are being charged as having been omitted at this time 
up until Septembex 14th? 

A That's correct. 

w In your conversation with Mr. Uornberger, did 

r. uornberger tell you that he had nad extras — did he 
volunteer to you that he hr. j »ad extras which he had received 


ir. the form of chocks 


from Duyers v.iich he put into his own 
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personal accounts? 

A lie did not volunteer tnis information. I had 

questioned him about it. 

Q You didn’t know anything about it? 

A 1 had some indication. 

Q I asked you before, you hadn't talked to any 

of the L tyers — didn't I ask you that? 

A Correct. 

Q And you didn't have any information really 

about extras you told us; isn't that right? 

MR. RYAN: Objection. That wasn't the answer. 

THE WITNESS: No. 

0 You asked him questions about the extras? 

A That's correct. 

Q bo you say anything in your memorandum to 

indicate anything other them the fact that he told you that 
he had received extras in payments and depositeu them into 
his own personal account? 

A I had asked him the question. 

Q You had asxed him what question? 

A About the questions on extras. 

0 You asked him about the questions? 

A Yes. 

Q Where do you have that in your memorandum? 
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I don't have it in my memorandum but I do 


recall asking him the question. 


As you sit here, two years ago, you remeinoer 


asking him that question? 


That's correct. 


U You made out a two-page — three-page memorandt 

of your conversation on that day, did you not? 

A That's correct. 

Q I am referring to Defendant's Exhibit N for 

Identification. That memorandum constituted the beat of 
your recollection that transpired at that conference, yea 


or no? 


Yes. 


THE COURT: If you cam answer it yes or no. 
MR. DEADER: Excuse me. If you cam answer it 


yes or no. 


THE WXTUESS: Yes. 


At any event, whether you say you asked him or 


you didn't — withdrawn. 


You say you asked him about an extra or extras. 


what did you ask him? 


I '*<ed aim the source of the deposits to the 


advamce account. 


It was in response to that tnat he said to you 
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that "I received extras"— just a moment — let iue finish — 
“I received extras and I received them by instructing the 
buyers to make the checks payable to me, which I deposited 
in my personal accounts," is that right? 

A Wo, sir. 

Q Isn't that what you just told us he told you 

which is reported in your memorandum? 

MR. RYAN: Objection. 

THE COURT: Sustained. 


Q Did he tell you that he directed various custoi 

to make checks payable for extras to him personally? 

A Yes, he did. 

Q And didn't he tell you the reason why? 

A Yes, he did. 


uers 


Q You didn't tell us this on your direction, 

did you, as to what occurred when Mr. Ryan asked you? 

A NO, sir. 

THE COURT: I will instruct the Jury that a 
witness may only answer the questions that are put 


to him. 

Normally the answer to anything in addition 
are stricken. 


25 


MR. BENDER: I most respectfully take exception 
to your honor's remakr. The question Mr. Ryan asked 
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2 

he should relate the entire conversation to the 


3 

best of his recollection. 


4 

i'LR. RYAN : That was not the question. 


5 

THE COURT: The Jury will recall, if the 


6 

question called for the answer that was omitted, then 


7 

you nay consider the failure to answer the question as 


8 

an inconsistent statement, but again I say to you that 


9 

a witness may answer only the questions that are 


10 

Asked him and you have listened to me direct witnesses 

1 

11 

to answer only yes or no on direct or cross- 


12 

examination. 

> 

13 

You way proceed. ■>* 

* 

14 

EY MR. RENDER: -- 


15 

Q Didn't he tell you on the first meeting that 


16 

you had witu him the reason why he directed the custoeers 

I 

17 

to make the checks payable to him which he wanted and did 


18 

deposit in his personal accounts? 


19 

A Yes, he did. 

1 

20 

Q What reason did he give you? 


21 

A ile said that he wanted to make certain that 


22 

none of the customers would stop payment on his checks. 


23 



fols. 24 

(Continued on next page.) 
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CROSS-EXAMINATION 
BY MR. BENDER: (Cont.) 

Q What else did he tell you with respect to 

that — excuse me. 

A In this fashion, the home owner could not 

withhold payment because of counterclaims against the 
corporation. 


Q What he was telling you, if the check was 

made payable to the corporation itself for the extras, 
and there was a dispute as to whether or not the extras 
were properly done or not, and the buyer would refuse to 
pay for it on that basis, the corporation might not be 
able to collect — the buyer would have a defense against 
that check; is that right? 

A Yes. 

Q Whereas if he made it out personally to him 

THE COURT: Are you asking whether this is 

what Mr. Homberger said? 

MR. BENDER: Yes. 

THE COURT: Or is it correct as a matter of 

law? 


MR. BENDER: No, your Honor. 

THE COURT: I want to make it plain. 


25 


MR. RENDER: I am only referring to what 
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Mr. Hornberger said to him. 

THE COURT: Only as to what Mr. Hornberger 

said. 

BY MR. BENDER: 

Q Whereas he told you if he directed the check 

be made to him personally and not to the corporation — 
if the buyer sued the corporation — the check would be 
to him and he would have — be in effect the holder — 

MR. RYAN: Objection to the form of the 

question. 

THE COURT: Objection sustained. 

Q He told you at least by making the check 

payable to him and him depositing it, the buyer would not 
have a defense for the non-payment of the check for the 
extras? 

MR. RYAN: Objection as to form. 

THE COURT: Is that what he told you? 

THE WITNESS: Yes. 

THE COURT: Substantially? 

THE WITNESS: Yes. 

Q Didn't he tell you that was the sole reason 

why he had had checks paid payable to him by the buyers? 

A Yes. 

Q He also told you, did he not, that he believed 
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that everyone of those extras were being picked up and 
reported by the corporations to whom they belonged isn't 
that right? 

A Yes. 

Q Actually you have found from what you have 

testified today that all of those extras which were depositee 
into his three personal accounts in '67 and '68, actually 
were redeposited into the corporate accounts — isn't that 
right? 

A All of them. 

Q The 156,000. Is that riqht, is that what 

you told us — give us take a few dollars? 

A Yes. 

Q Mow, with respect to the extras, which you sale 

each corporatic should have reported but which they did 
not, you gave your opinion to that effect based upon reports 
in evidence, is that right? 

A Yes. 

Q You didn't rely now on any conversation that 

you may have had with any third paries like buyers or 
anything — just records in evidence; is that right? 

MR. RYAN: Objection to the form of the 

question. 


25 


TIIS COURT: Overruled 


I will allow it 





25 


— sorry, your Honor. 
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THE COURT: Was it based on the schedules, 

do you consider that the records in evidence, 
schedules made by the agent 3 ? 

THE WITNESS: Yes. 

THE COURT: Was there anything besides that? 
THE WITNESS: I was thinking of conversations 
with the accountant, Mr. Canale. 

THE COURT: Did you tesitfy to that — you 
testified to those conversations, didn't you? 

THE WITNESS: I don't know -- yes, I did, 

tight. 

THE COURT: In other words, did you also 

rely on testimony that's in the record — testimony 
that you gave or any other witness gave. 

THE WITNESS: Yes. 

THE COURT: Is there anything that you relied 
on outside of matters introduced into the record 
in this court? 

THE WITNESS: No, sir. 

THE COURT: All right, motion denied. 

BY MR. BENDER: 

Q Now, before 1 get to these schedules, on which 


you based your opinion, you also had another interview 
with my client on October the 10th, 1072, did you not. 
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Mr. Mazzella? 

A Yes. 

Q And didn't he at that time when you confronted 

him with the total amount of the stockholders advances, say 
to you that he did not know why those amounts were posted 
to his credit in the stockholders advance account? 

A No, sir. 

Q ile did not tell you that? 

A May I make — 

THE COURT: No, just answer theqoeation. 

Q Did he at any time say to you, when you asked 

him about the stockholders advances, that he knew that the 
girl was crediting his stockholders advances with these 
amounts? 

A I can't answer that. 

Q You mean you can't answer because you did not 

ask him? 

A You are referring to a different year. 

Q 1 am asking with respect to 1967 and '68. 

A No, sir, he did not say that. 

Q You did not ask him? 

A No, sir. 

Q And he did not tell you? 


25 


A 


Not on that occasion. 
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Q But you did ask him with respect to the stock¬ 

holders advances as to 1969? 

A Correct. 

Q A nd he said he didn't know why these amounts 

were being posted to the stockholders advances; is that 
right? 

A Yes. ° 


(continued n-sxt page.) 
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CROSS-EXAMINATION 
3Y MR. BENDER: (Cont.) 

Q T'jid you do know, do you not, that these 

stockholders advances for the two years of 1967 and 1969, 
which were credited by Mr. Canale to Mr. Homberger's stock¬ 
holders advance account, totalled $248,000? 

You know that, don't you? 

A I've been told that, yes. 

« 

Q You examined the stockholders advance account 

in those two years, did yaa not? 

A Yes. 

Q Didn't you see that ffom the books and records! 

A I saw some indication. 

Q Now, you've testified under Mr. Ryan's 

questioning with respect to certain entries in the stock¬ 
holders advance account which you said cane from checks 
drawn upon Mjr. l!ornbergei*s personal accounts, didn't you? 

A Yes. 

0 And you mentioned, for example, under 

Horn for 1967, the amount of $5000, which was entered as a 
credit as of February 16, 1967? Do you recall that? 

A Yes. 

Q Was that a check which was issued out of 


25 


Mr. Homberger's personal account? 
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2 

A 

Yes, it was... 


3 

Q 

Wasn't it a note? 


4 

A 

No, sir. 


5 

Q 

I show you Schedule H in evidence which was 


6 

taken from 

the records, according to Mrs. Trudy Patemo. 


7 

A 

Yes. 


8 

Q 

You say that notation is incorrect? 


9 

A 

Yes. 


10 

Q 

You do? Do you see the $4000 which is marked 


11 

as * transfer is incorrect? 


12 

A 

No. 


13 

Q 

It is a transfer, is it not? 


14 

A 

Yes. 


15 

Q 

Now, you've omitted in your schedule the 


16 

various salary checks which were credited to the account; 


17 

isn't that right? 


18 

A 

Yes. 


19 

0 

You also omitted credits to the account 


20 

which were 

journal entries, reclassifying the credit out 


21 

of the suspense account; isn't that correct? 


22 

A 

Yes. 


23 

Q 

Now, you did that, did you not, because you 


24 

were sisqply trying to tie in just similar amounts of extras 


25 

which came 

out of his account and which were redeposited 
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2 

in the corporation? 

3 

A 

No. 

4 

Q 

But you didn't mean by giving us this schedule 

5 

to imply that these —the amounts that you gave us were 

6 

the sole amounts amounts which were credited to the stock¬ 

7 

holders advance account for these years? 

8 

A 

No. 

9 

Q 

I mean, there is no question that from your 

10 

— what you 

have done, is just sort out certain entries in 

11 

the stockholders advances and leave out sane others; isn't 

12 

that right? 


13 

A 

Yes. 

14 

C 

Outside of the ones that you have traded which 

15 

came out of 

his personal account and credited to the stock- 

16 

holders advances, were you able to trace out all the other 

17 

items which 

constituted the entries in the stockholders 

18 

advances? 


19 

A 

Would you repeat that question? 

20 


TUB COURTs Mr. Rudolph, will you please do 

21 

it. 


22 


(Record read.) 

23 

A 

No. 

24 

Q 

You don't know where that — those sources 

25 

of monies came fran? 

L 
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A Some of them. 

Q Just some of it? 

A That's correct. 

Q How, your opinion of — to what a corporation, 

the extras should have been reported as income, was it 
based in part on revenue Agent Vilardi's schedules? 

A Yes. 

Q And are those the schedules which are marked 

115P for identification, which pertains to Dotal for 1967; 
USE and D, which is Horn Enterprises, for 1967 and 196 ° ndj 
115G, Dotal, 1963; and 115 T T and I which is Manor 1967 ' 

1968? 

A Yes. 

Q How, did you rely upon those schedules to the 

extent that whatever corporations Mr. Vilardi scheduled thos 
names of those buyers under, you accepted that as being the 
corporation that had sold the house to that buyer? 

A Yes. 

0 And you allocated the extras, that that buyer 

ordered to toat particular corporation, based upon 
Mr. vilardi's schedule? 

A Yes. 

Q Well, let's take Dotal, for example, you’ve 


25 


got four l jyers you testified to : . h ^* George, a Mr. Seidn 
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a Mr. Cummings *nd then there is some fellow by the 

i 

name of Allmaras for just $69. 

So, let’s stay with three; George, Cimings 

and Seidner. Mow, based upon — now, all that you did _ 

now, did you do — did you rely upon any other record 

in that evidence — any other evidence in that record _ 

in this record besides Mr. Vilardi's schedule on the basis 
of which you treated the extras which were paid by these 
three buyers; George, Ctmdngs and Seidner, to Dotal? 

And concluded that, in your opinion. Dotal should have 
picked up the income from those omitted extras? Anything 
else besides Mr. Vilardi’s schedule? 

A Mo. 

Q Nothing? Nothing? 

A I relied on this schedule. 

MR. RYAN: I believe they are in this folder. 

MR. BENDER; Thank you very much, Mr. Ryan. 

BY MR. BENDER: 

Q Hr. Maze11a, I*m handing you a folder which is 

marked Exhibit 15 in evidence, 15A in evidence, 15C in 
evidence, and 15 B. 

Now, this pertains to Mr. and Mrs. Arthony 
George; is that right? 

A Yes. 
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Q And the checks are made for the extras 

personally to Mr. Homberger; is that correct? 

A Yes. 

Q And they would be Exhibit 15. 

Mow, 15A is a letter from Horn Enterprises 
to Mr. t Mrs. George, listing all the extras; is that 
right? 

A Yes. 

Q And that's not Dotal? THat's Horn; is that 

correct? 

A That's rorrect. 

Q The closing statement which is 15C indicates 

that the seller of the house is Horn Enterprises; is that 
right? 

A Yes. 

Q And 15B, which is the contract of sale is an 

agreement entered into between Horn Enterprises and George; 
is that correct? 

A Yes, sir. 

MR. BENDER: Excuse me, your Honor. 

Q And when you examined the Suffolk County 

Clerk's records, you found that the deed, did you not, was 

Q Was a deed conveyed by Horn Enterprises to 


MR. George? 
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A Yes, ihat is right. 

Q On what basis than did you render an opinion 

that those extras were extras which were ordered from Dotal 
and which were omitted from Dotal's ♦-■»» return? 

A Because an examination of the work papers 

of the revenue agent indicated that Dotal reported the sale 
of the house. So on that basis, it was determined that the 
extras should be allocated to Dotal. 

9 Despite the evidentiary material which I have 

shown you, which is the contract of sale, the letter from 
Horn Enterprises on the extras, die closing statesttnt, 
you still contend, as your opinion, that those extras 
are extras which should have been reported by Dotal corpora¬ 
tion for 1967? 

A Yes, I do. 

Q And what do you base your opinion on? 

A Consultations with various individuals in the 

internal revenue service. 

MR. BENDER: I move to strike that. I'm 

talking about something in evidence. 

THE COURT: Wait. 


25 


If there is a motion, I have to consider it. 
MR. BENDER: Sorry, your Honor. 

THE COURT: Give me the question and the 
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2 

answer. 

3 

(Record read.) 

4 

THE COURT: Motion denied. 

5 

MR. BENDER: Your Honor, I — giving an 

6 

opinion based upon these records. 

7 

THE COURT: You asked a question and he gave 

8 

an answer responsive to the question. 

9 

BY MR. BENDER: 

> 

Q Would your answer — I would like to know what 

11 

did you base your opinion on with respect to th« records 

12 

of which you say you looked at to render an opinion? 

13 

MR. RYAN: Objection. Asked and answered. 

14 

THE COURT: Well, then answer it again. 

15 

A Since the corporate records reported the sale 

16 

of the house that's involved here, I determined that the sale 

17 

of the extras should also have been reported along with 

18 

the sale of the house, together on Dotal Builders. 

19 

Q I show you 129 in evidence, which is Horn 

20 

Enterprises' ledger. 

21 

Would you be able to look at that book and 

22 

tell us whether or not Job No. 4, which is the job that is 

23 

the job number of the house the Georges bought, is listed 

24 

in Horn Enterprises? Are you familiar enough with 

25 

those books to be able to find it? 

• 

* 

Ml 2 flws, 

A No, I am not} no, sir. 





PM 2 


A 539a 

537 

Mazzella - cross/Bender 

* 1 ) 

And I tike it your answer would be the sane a r 


to Dotal; is that correct? 


That is correct. 


Let's look at Mr. Cunnings. You have Mr. Cuj 



over there? 


A Yes, I do. 

0 Now, Mr. Cu m mi n gs, all that there is hut fi 

him is a check to Mr. Homberger for $1155, and a dosing 
statement, which is 16-A; is that right? 

A Correct. 


Q And the closing statement indicates that born 

Enterprises sold the house to M ( J Cummings; is that right? 

A Yes. 

0 Do you have the contract on that house? ^itt 

me. Do you also have the bond and mortgage from Roosevelt 
which was just put in evidence? Ths big batch? Oh, here' they 


are. 


TUE COURT: Did you call for the bond and mortgage? 
MR. BENDER: Did I call it what, your Honor? 

THE COURT: Did you call for the bond and mortga 
MR. BENDER: No, I didn't. 

I called for the — I thought 1 called for che 
bond and mortgage record, but I may have said "bond and 
mortgage." 
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THE COURT: Oh. 

MR. BENDER: Did I say "bond and mortgage* 1 ? 

THE COURT: Ho, you called for the bond and mort¬ 
gage, and Mr. Ryan handed bank statements over to you. 

MR. BENDER: I meant the bond and mortgage record, 
which he just put in evidence. 

THE COURT: Oh. 

MR. RYAN: It was put in evidence with the bank 
statements, not a bond and mortgage. 


MR. BENDER: Put in evidence with what bank state¬ 


ments? 


sir. 


MR. RYAN: Bank statements I just handed you. 


MR. BENDER: I'm — This is 142, which I think 


was just marked in evidence, which is the bond and mort¬ 
gage records. Is that right? 

MR. RYAN: No. They're the bank statements. 

THE COURT: They may be records of bond and mort¬ 
gages or advances, but the point is, I thought you called 
for the bond and mortgage, and I could not recall that 
any bond and mortgage was marked in evidence. 

But go on. I think you are both talking about 
the same thing, whatever you call it. 

Call it by the Exhibit number, if there is a dil- 
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ference of opinion. 

MR. BENDER: Yes, 142. 

THE COURT: All right. 

BY MR. BENDER: 

0 I show you a record which is entitled Bond and 

Mortgage Record, Roosevelt Savings Bank, relating to a house 
sold to W t Joan Cummings, 22 Galahad Lane, Nesconset. Hboa 
does this Bond and Mortgage Record indicate is the owner of 
this property? 

A Horn Enterprise. 

e 

0 Not Dotal Corporation? 

A No, sir. 

0 And the third one is Seidner; is it not? And 

Seidner is a — Two checks to Mr. Homberger for $700 on noe, 
and 1700 on the other. Exhibit 17, and a closing statement, 
17-A; is that correct? 

A Yes, sir. 

Q And the seller is Horn Enterprises; is that righ^ 

A Yes, sir. 

0 And that's not Dotal; is it? 

A Correct. 

Q Do you know what the — There is no bond and iSorjt 

gage Record attached to this. Do you know what that refers_| 

0 

what that recites? 
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A I don't understand the question. 

Q Do you know whether Dotal is listed as the ovnerj 

on the Bond and Mortgage Record? 

A Do you have it? 

Q Well, you said you relied upon it to render an 

opinion in this case. 

MR. RYAN: Objection. Argumentative. 

THE COURT: Sustained on the ground that it is 
argumentative. 

Q I show you this Bond and Mortgage Record taken 

out of Government's Exhibit 142. Did Dotal sell that house to 
the Seidner's? 


Yes. 


0 

A 

Q 

A 

0 


Dotal did? 

Yes, that is correct? 

Is that what the Bond and Mortgage says? 

That is right. 

May I see it? 

Doesn't this say, "Owner, Horn Enterprises"? 

That is correct. 

Where on this record does it indicate that it waj 
Dotal that sold it, the house to the Seidners? 

A It's not indicated. 

0 But you just said that from this record it's 


A 

Q 


* 
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2 

indicated that Dotal sold it? 


3 

A 

I didn't say that. 


4 

Q 

What did you say? 


5 

A 

You didn't ask me about Dotal, where — what I 


6 

based my determination on. 


7 

Q 

I did not ask you what you based your opinion on 


8 

with regard 

to the Seidners on Dotal? 


9 

A 

Yes. 


10 

0 

Well, you didn't rely upon the Bond and Mortgage 


11 

Record; is that right? 


12 

A 

Right. 


13 

Q 

You didn't rely on the Closing Statement; is tha 

t 

14 

right? 

j ' s 

15 

A 

Right. 


16 

Q 

You didn't rely on the Contract; right? 


17 

A 

Right. 

\ 

18 

0 

You didn't rely on the public record wf *ch ra¬ 


19 

fleeted that 

the deed was a deed conveyed — conveying the 


20 

property from Horn to Seidner; is that right? 


21 

A 

Right. 


22 

0 

What did you rely upon? 


23 

A 

I relied on the work papers of the Revenue Agent 


24 

which — 



25 

Q 

You mean, Mr. Vilardi? 
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MR. RYAN: Just a moment. 


Maxsella. 


Objection. The witness hasn't finished the ansi 
I'm sorry. I didn't mean to cut you off, Mr. 


Which indicates that the sale of the house to 


Seidner, the income on the sale of the house was reported on 
the return of Dotal Builders. For that reason, I allocated 
'the sale of the extras with respect to Mr. Seidner to Dotal 


Builders. 


Would you show me where in the Revenue Agent's 


report it says so? 

THE COURT: 115-A, I believe. 

MR. BENDER: Your Honor, to save time, Mr. Mazz« 
maybe we'll do it, maybe we won't. 

THE COURT: Question withdrawn? 

MR. BENDER: I'll withdraw the question. 

THE COURT: All right. Next question. 

Q You just relied upon the Revenue Agent's report! 

V- 

A That is correct. 

Q Which was Mr. Vilardi, and for 1968, I think Mr. 

— Storybook Homes was Mr. Jeremiah? 


I'm not certain which one. 

Well, the only one that Mr. Jeremiah testified 


25 


to, I think, was Storybook Homes, for 1968, which is this — 
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2 

115-A in evidence; is that right? 


3 

A 

Correct. 


1 

4 

Q 

So it's only Hr. Jeremiah’s for 1968, on Story- 


5 

book Homes, 

one corporation? Right? And the rest is all Mr. 


6 

Vilardi? 



7 

A 

Right. Yes. 


8 

Q 

Now, in connection with your examination, did 

• 

9 

you make a 

comparison between the price of the house as listed 


10 

in the closing statement when title passed, and the price that 


11 

was listed 

in the corporate records received from the customer 


12 

for the purchase of the house? 


13 

A 

Yes, I did. 


14 

Q 

And did you do that in all 92 cases? 


15 

A 

No, sir. 


16 

Q 

With respect to those buyers whom you've charged 


17 

the various 

corporations failed to report the income from the 


18 

extras, did 

you actually find a discrepancy between the price 


19 

reported on 

the books for the sale of that particular buyer. 


20 

and the price listed in the closing statement? 


21 

» A 

Yes, I did. 


22 

Q 

Did you find instances where the closing state- 


23 

ment reflected a price of, say, $23,000, in which you claimed 


24 

that that buyer failed to report a $1,000 in extras, and the 


25 

books of the corporation shows that it picked up from the sale 

• 
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1 

2 

of that house not 23 but 25,000? 


3 

NR. RYAN: Objection. 


4 

THE COURT: Overruled. I will allow that. 


5 

Q Do you follow the question, Mr. Mazzella? 


6 

A Yes, there were some instances. 


7 

Q Notwithstanding the fact that on a given sale of 


8 

a house, where the corporation shows it reported more income 


9 

from the sale of that house than was reflected in the closing 


* 10 

statement, you, nevertheless, still charged with him with extr 


11 

omitted from the corporate return for that house? Isn't that 

1 

i 

12 

right? 

■ 

13 

A That is correct. 


14 

0 What was your justification for that? 

i 

15 

A The justification is this, that the — the depos 

its 

1 16 

to income on the various house appear to have been deposited 


17 

haphazardly, without respect to the amount of the sale involve 

d. 

18 

In no instance, what — could I find any of the personal check 

. ! 

19 

deposited to the corporate account. So I could not — I could 


20 

not allow the or — I could not allow the incorporation of the 

I 

1 

21 

extras on that amount. 

i 

22 



BS fl« 

23 

(continued on next page.) 
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Q Did I understand you to say in no instance a 

personal check was made to the corporation for extras? 

A I don't recall any. 

Q You don't recall any? 

A Personal — wait — 

Q Well, isn't that what you just said, you don't 

recall any? 

MR. RYAN: Objection. 

THE COURT: I will allow it. 

Q Am I right? 

You made up this schedule, 144, did you not? 

A Yes, I did. 

0 How about Mr. Piladonia? Wasn't the check 

paid to the corporation? 

A Yes. 

* 

Q How about Kr. Ryan, wasn't the check paid to 

the Corporation for extras? 

A Right. 

Q Shall I go on? 

A No, sir. 

Q You do recall there were any number of 

instances? 

A Yes. 

THE COURT: Do you recall how many? 


/ 
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THE WITNESS: Not the number. I don't recall 
ho* many. 

Q Now, you examined the entries In order to 

come to your opinion, — render your opinion; la that right? 
A On some occaaiona I have. 

Q Now, aside from what was in evidence, did 

you examine the contracts with many of the buyers — aside 
from what la put into evidence7 

. A I believe so. 

Q Did you find in your examination that with 

respect to the purchases involved here, the 93, that a 

great many of the extras were listed ir the contract or sale 
A There were some listed. 

Q Only some? 

A Some. 

0 Would you say the majority? 

A No, sir. 

Q Would you say less than the majority? 

A Yes, sir. 

0 Could you give us a rough idea — talking about 

the 93 or 92 purchases — 

THE COURT: When you ask about majority, what 
he saw or a majority of the 92 or 93? 


About how many of the 93 did you see? . 
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HR. BENDER: Anything wrong, your Honor? 

THE COURT: Go ahead. 

You stated that the purchaser picked up and 
the seller picked up — 

MR. BENDER: According to what he says the 
Horn Enterprises, reported as income on that 
house 24,094.53, which is $1,054.83 — if somebody 


else's mathematics is correct -- over reported, than 
what the closing statement showed was the purchase 
price. 

THE COURT: Is that a question? 

MR. BENDER: Yes. 

THE COURT: All right, go ahead. 

HR. BENDER: That's what I was trying co get 
at. I thought maybe — 


THE COURT: I wanted you to put the question 


to the witness. 


MR. BENDER: Okay. 
Is that right? 


A Yes. 

Q New, would you tell the Court and jury how you 
can tell us that $610 in extras were omitted as income when 
over $1,054.83 is reported as having been reoeived from this 


buyer over and above the closing statement. 


0 
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A Yes, when the corporation received various 

funds from the bank, they received a lump sum which might 
cover maybe half a dozen to a dozen houses in different 
stages of construction. 

From our examination of the records, it 
appeared that allegations of these various sums were 
haphazardly and not according to contract prices. 

I did a test check of the various re port lags 
in this fashion, to see how they were applied — 

Q Excuse me, I do not mean to interrupt you. 

I am asking you a very simple question -- 

THE COURT: I will allow the witness to explali 

it. Continue. 

THE WITNESS: I did a test check of the various 
recordings made and I had to rely on only the avallab] 
closing statements of what I had. 


For the year 1967 there was a net understate 


of $2,399.29 — 


I 

men^ 


HR. BENDER: Your Honor, I move to strike this. 
THE COURT: Are you explaining how in this 
particular closing the corporation showed that it 
received more than the purchase price? 


25 


THE WITNESS: Yes. 

THE COURT: I will allow it. That was your 
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question. 

MR. BENDER: I asked him about $610. 

THE COURT: I know it. 

This witness, as I understand it, is trying 
to explain to the jury in answer to your question 
it may have come from overpayments of mortqage 
advances or overpayments on this particular house 

i 4 

of mortgage advances — 

MR. BENDER: Is that what he is saying? 

THE COURT: I do not know. Let him answer. 

If ha doesn't answer the question, then I will strike 

H 

it. 

HR. BENDER: Okay. 

THE WITNESS: For the year 1968 I found a 
net understatement of $26,796.28, which indicated 
to me that the reporting by the sales on the 
various corporations were not correct, but I saw no 
way that the funds that were paid to Hr. Homberger 
personally, could have been included in any of the 
transactions. 

THE COURT: I think ^ie question Mr. Bender 
is asking, why you did not attribute the excess 
payments on this particular job to extras? 

Is that about it? 
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MR. BENDER: My question is*; 

If the books reflect that we over-reported 

a thousand dollars, how can he say that? 

THE COURT: That's in summation. 

MR. BENDER: This is cross examination. 

THE COURT: Then cross examine. 

BY MR. BENDER: (continuing) 

Q You concede, do you not, sir, that the 

corporate records reflect that on this house — I forget the 
name of the buyer — 

MR. RYAN: Geiger. 

-MR. BENDER: Thank you. 

0 On Geiger was overstated, according to the 

closing statements, by over a thousand dollars; isn't that 
right? 

/ 

A On this house, yes. 

Q How could you say that the $610 which you are 

claiming was additional extras is not included in that 
thousand dollars? 

A Because it was a deposit to the co r poration 

and this reflects deposits to the corporation — the extras 
is not deposited. 

Q Are you trying to tell the Court and jury 

merely because the check was deposited into the personal 
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account, it could not have been picked up in corporate 
income? 

A No, sir. 

'4R. BENDER: Of course you are not. 

THE WITNESS : I am sorry -- 
MR. RYAN: Objection. 

THE COURT: Excuse me, will you please read 
the question and answer again? You are asking it 
in the negative, Mr. Bender. 

(Question and answer read.) 

THE COURT: What did you mean by that answer? 
THE WITNESS: The question, the way he 
phrased it, I did not understand. 

THE COURT: What did you mean bv "no"? 

THE WITNESS: It could not have been picked 
up -- could not have been picked up. • 

Q If it was Included into the contract as 

extras and the advances were paid, couldn't it have been 
picked up in the corporate income? 

A No, sir. 

Q You mean the only way you could pick it up 

in the corporate income, according to you, if it ’■»as 
deposited into the corporate account? 


On the basis of the way the returns were 
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prepared, yes 


Q You tell me other than your assumption, how 

you can tell the Court and jury that where there's an 
over-reporting of a thousand dollars, that the $610 is not 


included. 

HR. RYAN: Objection. 

THE COURT: Sustained. 

Q In any event, if there is an over-reporting of 

over a thousand dollars in income, when the corporation shou 
only report a thousand dollars less, doesn't that wipe out 

the $610 of alleged omitted income — even assuming you are 
right? 

A No, sir. 

Q It doesn't — 

MR. RYAN: Objection. 

the COURT: Sustained, argmentative. 

(continued next page.) 
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Q Let's look at the sane corporation, jou number 

in 1967, for a buyer by the name of Szollossi. 

How much is the amount of extras that you have 
attributed -- should have been reported by Horn Enterprises 
as to that ouyer? 

A $670. 

v 

0 How much did the corporation oick up as 

income on its books for the price of that house? 

A $29,305.94. 

Q I show you a closing statement — the back of 

which is marked — I had better mark it for identification. 

THE COURT: Has it been previously marked? 

MR. BENDER; I don't know. 1 thought it was. 
THE COURT: Try to avoid duplicate markings. 
Show it to Mr. Ryar 

MR. RYAN: It has not been. 

MR. BENDER: May we mark it, vour Honor? 

I am going to mark it into evidence. 

THE COURT: Any objection? 

MR. RYAN: No. 

THE COURT: Let it be marked. 


THE CLERK: So marked as defendant's exhibit 


S in evidence. 


(So marked.) 


**• 
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Q Mr. Mazialla, would you look at S in avidanot 

Tha€ is the closing statement, is it not? 

A That’s corxsct. 

Q Just so ws can repeat what it is, that's ths 

time when the bank appears and the buyer and the seller and 
their lawyers, and they close title and the property is \ 
conveyed to the buyer; is that right? 

A Correct. 

0 • 

Q That lists the purchase price that the buyer 

pays, does it not? 

A Correct. 

Q Hew much is the purchase price there? 

A $26,455. 

Q According to the corporate records, the 

corporation picked up $29,305.94 on that purchase; isn't 
that right? 

A That is correct. 

0 On that sale. 

That's $2,032.18 sore — according to the 
closing statement — it receivedt isn't that right? 

A That's correct. 

Q Dev.pits that, you claim that $670 in extras 

were omitted by the corporation on that house? 

A That's right. 
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Q Ara you giving us the same reason? 

A That is correct. 

Q That the §670 is not included in the purchase 

price listed for that house? 

A Yes, sir. 

Q IIow about joo 18 for Horn, 1967, nr. Kmetz 

or Hetz? I think he testified as one of the buyers. That 
is job number 18, Horn Enterprises, 1967 - am I ahead of 
you? 

How much have you charcred Horn Enterprises 
with having omitted as extras from this buyer? 

A $2650. 

MR. BENDER: May we have this marked? 

THE COURT: Any objection? 

MR. RYAN: No objection. 

THE COURT: Let it be narked. 

THE CLERK: Closing statement narked 

defendant's exhibit T in evidence. 

(So marked.) 

Q I show you T in evidence, which is a 

closing statement relating to the purchase of that 
house by Mr. Kmetz. 

How much was the price for the house? 

A $23,990. 
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Q How much was the extras? 

A $2650. 

Q How much did the corporation report? 

A $29,883.84. 

0 So according to the records, the corporation 

reported $5,369.36 more than it received, according to the 
closing statement; isn't that right? 

A With respect to this sale? 

Q That's the only sale we are talking about. 

A Yes. 

Q You don't have any other sales? 

A Ho, air. 

Q It's this sale that you're charging the 

corporation with the extras, isn't it? 

A Yes, sir. 

Q And it is still your contention that the 

$2650 in extras is not included in that over-reporting of 
$5,369.36? 

A Yes, sir. 

Q Your reason again, sir? 

A My reason is this : 

When the corporation -- when Mr. Homberger 
rec *^ Ved funds from the building loan or down payment on 

°° ntr * ct * or from whatever the monies were deposited to -- 

- _ 
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the accounts which had expenses to pay — the indications ar«! 
that it was applied to job numbers haphazardly. 

Q You are saying that he received money which 
unfortunatily his bookkeeper, or somebody, put down as incomr 
and he paid a tax on it? 

MR. RYAN: Objection. 

THE COURT: Is that what you are saying? 

THE WITNESS: No, sir. 

Q You are saying the difference of 5,000 — 

withdrawn. 

Isn't it clear from what you said that on this 
sale, this corporation paid tax on 5,000 more for this house 
than it should have? 

A No, sir. 

< fe 

(continues next page.) 
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But didn't the corporation pick these amounts 

J 

A 

up and report them as income on the return, which is on the 

4 

c 

books? ^ 


5 

A 

Yes. But t..e tax is determined by the sum 

6 

total reported, not by the individual sale. 

7 

8 

o 

Q 

But the sum total which is listed in your 

schedule as the sale to the corporate books and from which 

y 

entry the 

tax returns were prepared, shows that there's 

10 

5,000 more 

in income reported on this sale than the 

11 

corporation received; isn't that right? 

12 

A 

Yes, sir. 

13 

Q 

And they paid a tax on that; didn't they? 

14 

A 

I do not know. 

15 

Q 

I^t's take Storybook Manor, from 1967. 

16 


How about Mr. Booth, job number 107? 

17 


Your Honor, I can stop whenever you want. 

18 


THE COURT: I know that. 

19 


How much longer can you go? 

20 


MR. BEHDER: Oh, I've got some more. Judge. 

21 

I'm 

not trying to do this so I can stay all night. 

22 

There is more. Judge. I think we — if we can rest 

23 

now, 

I think we can all use a rest, particularly 

24 

the 

jury. 

25 


THE COURT: All right. Me will suspend at this 
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tin*. Wa will continue the case at 10 o'clock 
tomorrow morning. 

Again I ask you to come in the usual time, 

20 of 10 or a quarter of 10, register first downstair! 
cone up to the jury room adjoining the courtroom. 

I hope to start promptly at 10 o'clock. 

Do not talk about the case. 

The jury is excused. 

(The following occurred in the absence of the 

jury:) 

THE COURT: When can 1 get my requests to 
charge? I'm quitting a lot earlier than you feared. 

MR. BENDER: Did you ever try to have a 
secretary around? 

THE COURT: Well, I've heard some of the 
problems and even we have them at times. 

MR. BENDER: I may do this, your Honor, if it's 
agreeable to you: 

I may write them out in longhand. 

THE COURT: If you want to write them out. 

I'll take them that way. 

MR. BENDER: Could I do it that way? 

THE COURT: Sure. I just want to get them. 
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I'm interested in substance, not form. 
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Mazzella 

Is this your last witness, Mr. Ryan? 

MR. RYAN: No. I just have Mr. Vilardi 
on the tax computations. 

THE COURT: All right. 

MR. RYAN: I'll rest after that. 

THE COURT: All right. 

(Whereupon, a recess was taken unti 1 June 
27, 1974 at 10 o'clock A.M.) 
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June 27, 1974 

THE CLERK: Case on trial, united States of 
Aaerica Tarsus Bluer B. Hornberger. 

Bight extra schedules, marked Government's 
Exhibit 145 for identification. 

THE COURT: Good morning, ladies and gentlemen. 

X think we are ready to proceed. 

GBORGE NAS ZELL A, resumes the stand and testifieu 
farther as follows* 

CHOSE EXAMINATION 

BY ML BENDER (Continued): 

Q Hassells, do you have the schedules before 

you which were Mr. Vllardi's schedules which you had referred 
to in your testimony yesterday? 

A No, X do not. 

me** RYAN: Let me hand the witness Exhibit 115. 

(Document handed to witness.) 

Q I «■ talking about 115 D to I for identification 

1 believe they are all here. Now, we left off last 
night with your testimony with regards to the buyer xmets. 

Do you rsmsmber that? 

A No, X don't recall. 

0 Yen recall that you told us that according to 

the schedules this purchaser had paid $2,650.00 in extras, 
which you claim was omitted from the tax return of Horn 
Enterprises for 1967. Rsmsmber that? 
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A That is correct, yes. 

Q And you indicated chat the closing statement 

and the amount of money listed on the Dottal (phonetics) 
reflected on that sale of the house — the books overstated 
the purchase price by some $5,000.00. Do you recall that? 

A Yes, I do. 

Q Now, I would like to ask you if you would go to 

Story Book Manor, which I believe is 115-H for identification 
for the year 1967 and look at the purchase Booth, job No. 107. 
Have you that before you? 

A Yes, I do. 

Q How much omitted extra money are you claiming 

the corporation should have reported? 

A $1,300.00. 

MR. BENDER: All right, Mr. Ryan? 

I will offer this into evidence. 

MR. RYAN: No objection. 

MR. bender. This is the closing statement. 

THE COURT: Let it be marked. 

MR. BENDER: You think that has been marked? 

MR. RYAN: I don't believe so. 

THE CLERK: Closing statement marked Defendant's 

Exhibit U in evidence. 

Q Mr. Mazzella, I show you Defendant's D in 
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evidence, which is the closing statement of Malcolm W. Booth 
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the year 1967. 

I do not knov; if you have a schedule there, 
because according to ray notes, Mr. Vilardi did not identify 
any schedule relating to Story nook Homes; is that correct? 

A I cannot answer that at this time. 

Q The analysis sheet, however -- withdrawn. 

Tne schedule I think which you identified yes¬ 
terday, which I think was marked 145 for identification, 
which you indicated was a schedule listing the buyers for each 
corporation and the alleged omitted extras — do you remember 
that? 

A I believe I do. 

Q Do you have that in front of you? 

A I don't have the particular exhibit. X have my 

own work papers here. 

May I see it? 

MR. BENDER: Is that in evidence? 

MR. RYAN: That’s one we'd like to offer in 
evidence at this time. 

MR. BENDER: Could we use it for identification 
for the moment? 

MR. RYAN: Surely, 145. 

MR. BENDER: 145 for identification. 


25 


(Exhibit shown to witness.) 
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2 

Q 

Would you look at the buyer bush, 

job No. 9S7 

3 

for 1967. 



4 


Will you withdraw that for the moment may I 

5 

withdraw my question on that? 


6 


Go to 1960 on Homes , to the buyer 

Kusco, 9S17. 

7 


Do you have it? 


8 

A 

Not yet. 


9 


(Pause.) 


10 

Q 

9S17. 


11 

A 

Yes, I have it. 


12 

0 

How much are the extras that you 

are charging 

13 

were omitted 

from Story Book Homes. 


14 

A 

This is Kusco? 


15 

Q 

Yes. 


16 

A 

$1,055.00. 


17 


MR. BENDER: Mr. Ryan, I wish to 

offer this into 

18 

evidence as the closing statement. 


19 


(Document shown to counsel.) 


20 


MR. RYAN: Mo objection. 


21 


THE COURT: Let it be marked. 


22 


THE CLERK: Closing statement marked Defendant's 

23 

Exhibit V in evidence. 


24 

0 

V in evidence is the closing statement of Kusco. 
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How much was the purchase price of the property as listed in 
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the closing statement? 

A I don't see Kusco's name on this. 

Q That is correct. 

MR. BENDER: Mark this for identification. That 
was given to me by the Government together with the 
contract and I think if you compare the contract with 
the — 

THE COURT. I do not want any discussion and 
advice. You may assume for these purposes that that 
is the closing statement. 

You concede it is, Mr. Ryan? 

MR RYAN: Do you have any doubt about it? 

THE COURT: Do you concede it? 

MR. RYAN: We have no reason not to. 

THE COURT: Assume then it is the closing 
statement. 

MR. BENDER: I would give him the contract. 

THE COURT: Give him everything, but he is the 
one that has to decide. 

MR. BENDER: Surely. 

THE COURT: He will have to take time out to 
determine whether this closing statesient is with refer¬ 
ence to that contract. 


25 


MR. BENDER: I can ask him if he examined it 
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2 

THE CLERK: Contract marked Defendant's Exhibit 


3 

V-l in evidence. 


4 

Q I hand you V-l, which is the contract -- 


5 

THE COURT: Objection sustained. 


6 

MR. BENDER: I am sorry. 


7 

THE COURT: Look at the contract and look at 


8 

the closing statement. 


9 

Anything in that that identifies the closing 


" 10 

statement with reference to the contract? 


11 

MR. BENDER: After he answers your question, can 


12 

I ask a question? 


13 

THE WITNESS: I don’t see anything which relates 


14 

to the two here. 


15 

THE COURT: Then assume that is the Kusco closin 


16 

figures, please. 


17 

Q The purchase price — is the amount of the pur¬ 


18 

chase price — withdrawn. 


19 

Is the amount of the purchase price the same — 


20 

the identical amount in the closing statement as it appears 


21 

in that contract before you. Exhibit V for identification? 


22 

A Yes, it is — yes, it is. 


23 

Q All right. How much was the price listed on the 


24 

cloning statment? 



A The purchase price? 
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Q Please. 


A $22,490.00. 

0 How much was the price listed on the corporate 

books as having been received? 


A $25,149.11. 

0 A;>proxiTnntely $1, 940.00 over-reported; is that 

right? 


A 

0 

claiming 
how much 
A 


That is correct. 

Do you know whether the $1,085.00 that you are 
as an extra which was omitted from the corporation — 

in it — $1,000.00 — 

And $55.00. 


Q Was included in the over-reporting amount? 

A No, sir, it wasn't included. 

0 Would you say that the amount or the excess whic l 

is listed as having been received from Kusco — in excess of 
some $1,900.00 — is sufficient to wipe out any claim of 
$1,055.00 in omitted extras, assuming that they were omitted? 

A No, sir. 

Q They paid a tax, did they not, on the additional 

over-reporting of $1,900 # 00? 

MR. RYAN: Objection. 

THE COURT: Overruled.. I will allow that to be 


25 


answered. 
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2 

A Ho, sir. 


3 

0 Didn't they report the amount which appears on 

i 

4 

these books as hawing been received of $25,149.11? 


5 

A I cannot answer that in the fraamvork of your 


6 

question. 

;c jfo 

7 

Q Did you change your mind since yesterday — 


8 

the COURT: Objection sustained. 


9 

Q You heard Mr. Vilardi’s testimony, did you not. 


‘ 10 

that he listed the price on those schedules which he obtained 


11 

from the corporate records; is that right? 


12 

A That is correct. 


13 

Q And it is clear, is it not, that the income that 


14 

is picked up on the corporate books as being the amount that 


15 

they received — the corporation received, was what he reporte< 


1 16 

on the tax return; is that right? 


17 

A That is correct. 


18 

Q So are you saying he didn't pay a tax on $25 ,000, 

00? 

19 

A I cannot answer that in t* a framework of that 


20 

question. 


21 

THE COURT: In your opinion, did the corporation 


22 

report the income from the Kusco purchase as $25,000.00 


23 

some odd dollars — did they do that? 


24 

THE WITNESS: The income from Kusco was included 


25 

in the schedule in that amount . 



I 








1 



A 573 a 573 


1 

Mazzella_cross 


2 

THE COURT: All right, that's all that Mr* Banda: 

» 

3 

is asking. 


4 

Whether they paid a tax on that amount is a 


5 

conclusion 

• 


6 

Q You don’t make any contention, do you, that the 


7 

$25,000.00 paid by Mr. Kusco was not reported on the tax 


8 

return of Story Book Homes, yes or no? 


9 

A I cannot answer that question in that framework. 


10 

0 Do you make any contention in this case that 


11 

the $25,000.00 listed on the corporate books as having been 


12 

received from Kusco, the purchaser of that house, was not 


13 

reported on the corporate return — yes or no, sir? Do you 


14 

make such a contention? 


15 

THE COURT: Can you answer it yes or no? 


16 

THE WITNESS: Would you repeat ~he question. 


17 

(Question read.) 


18 

THE WITNESS: That amount was not received from 


19 

Kusco. 


20 

MR. BENDER: I move to strike that as unrespon¬ 


21 

sive. 


22 

THE COURT: Strike it out. 


23 

If you cannot answer the question yes or no. 


24 

say you cannot answer it yes or no. 


25 

THE WITNESS: I cannot answer that question yes 

or no. 





A 57ua 574 

Mazzella-cross 

Q As we understand it, the only claim you are 

making in this case is that extras paid to Mr. Hornberger wer< 
not reported by the corporation; isn't that right? 

A That is correct. 


right? 


That's the onJy claim you are making; is that 


That's right. 

^* Mazzella, did you look at your — excuse me. 
Would you look at the Vilardi schedules relating 


to Dottal (phonetics) which is 115-F. 


Do you find the purchaser Hahrenburg , 10-F - S 


— do you find it? 

A What's the name? 

Q Dahrenburg — excuse me, I withdraw that. It 

looks as if I have the wrong one. I aia sorry. 

(Pause.) 

Would you stay with Dottal (phonetics) if you 

will. 

You have Dot al (phonetics) for 1960 in front of 
you — do you have the exhibit ‘Jo. 115-G for identification? 


25 


corporation? 


Do you have the buvor Vilano (phonetics)? 
Yes, I do. 

Mr. Vilardi has listed that sale under what 







A 


Dotal. 


A 575a 

Mazzella-cross 


574a 


0 

omitted? 

A 


How much are the extras alleged to have been 


$3,605.00. 


(Continued on next page.) 
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A 5 76 a 5f r > 


E i 


’tassel la—cross 


I 2 

1 iDSijm 

o 

I show vou lift in evidence, which is the 


E '2anPl 3 

closing statement. The seller is Dotal Duilding Corporation 


1 4 

and the buyers are Pavmond Oomano and n^nee Honano. 


I 5 


How nuch is the purchase mrice that th« buvers 


I 6 

indicate thev paid for th« salr of the house on the closing 


1 7 

statement? 



1 8 

A 

* 27 , 251 . 52 . 


■ 9 

O 

And how much is reflected on the hooks of 


E 10 

Dotal Cor^-oration as the amount of *-ha«- purchase price? 


E 

A 

S 31 , 144 . 70 . 


1 12 

0 

That is an overstatement of 01,330 _ nCr T 


1 13 

withdraw that 

* 3 , 003 . 00 , if nv mathematics is correct? 


1 14 

A 

7 es. 


1 15 

0 

"'on are claiming h OV 7 much is omitted, $ 7 ,* 05 ? 


1 16 

A 

^hirtv-six hundred and five dollars. 


I 17 

0 

lie is entitled to a refund then of <>?9P_ 


E 18 

A 

Mo sir. 


1 19 

0 

— (continuing) -- assuming ho didn't nicV 


1 20 

up the extras 

of *1,*00? 


E 21 

A 

Mo sir. 


i 22 

O 

Mould you go to — 

i 

E 23 


DFPTPtt) • t wi j 1 tai-e one or two more. 

i 

1 i 


Tim OOttpv: "take *«• lone as vou want, Mr. Dender. 


1 25 i 

q 

ilmuld vou look at *'r. "ilard<'<- ••orkino oapers 





A 577a 


for 


Hazznl Ip.-rrogg 


576 


thn - in !H5r, 'or identification — which is Horn 


^nternrisps, 196T. 

(Mr. Render hands document to Mr. Ryan.) 

(Mr. Rvan returns document to Mr. Render.) 
mr. render* i an goina to offer in evidence 
the closing statement. 

?5R. R V A ,T ; -o the Hughes transaction? 

MR. RENDER* Yes. 

MR. RYAN* Mo objection, 

THE COURT* Let it he marked. 

THE CLERK* Closing statement marked Defendant's 
Exhibit W in evidence. 

(Document referred to being the closing 
statement was received and marked Defendant's 
Exhibit w in evidence.) 

MR. BENDER* It has not been marked before. 


BY MR. BENDER* 


Q I show you the statement, closing title, as it 

is so headed, T? in evidence, Horn Enterprises being the 
seller and the buyer is Richard and Sandra Hughes. 

How much is the purchase price as reflected in 
that closing of title? 


A $23,745.11. 

0 And how much is the purchase price as reflected 


i 

i 

i 







A 578 a 



1 


Mazzella-cross 


577 

2 

on the books and records? 



3 

A 

I have not found that schedule yet. 



4 

Q 

Would vou look at — 



5 

A 

Oh, I find it now,. 



6 

Q 

you have pot it? 



7 

A 

Yes, $28,170.11. 



8 

Q 

That is an over-reporting of $2,425, 

is that 

9 

right? 




10 

A 

Correct. 



11 

Q 

’’’he extras that vou are charging the 

Horn 


12 

Corporation 

is a thousand and thirtv dollars? 



13 

A 

'Hiat is correct. 



14 

Q 

And it is still vour testinonv, is it not. 

that 

15 

you know that the thousand and thirtv was not Included in the 

16 

purchase price listed on thn hooks and records of the corpora' 

17 

tion? 




18 

A 

That Is correct. 



19 

0 

Wow, can I take von back to Dotal in 

1988, 

and 

20 

I believe that is 1150, and T had asked vou before 

about 

it. 

21 

and actually 

the name is hahrenbtirg. 



22 


You have that in vour schedule? 



23 

A 

Yes I do. 



24 

0 

'” 0 '*hom is the omitted extras — to i/hat 


25 

corporation are the onittod extras ei-trihuked to? 





4 


1 


A 


A 579a 

Mazxella-cross 


578 


A To Dotal Builders. 

Q And what la the baala for your opinion that 

the extras that the Government alleges ware omitted hare 
should have been reported by Dotal and not some of the other 
corporatIona? 

A Dotal Building reported the sale of the house, 

so It la our contention that Dotal Building ahould have 
reported the aale of the extras. 

Q Did you check the closing title on this house? 

A Tes I did. 

0 And did you check the contract on this house? 

A Tes I did. 

Q And did you check the bond and Mortgage record 

of the Roosevelt Savings Bank which is included In Ooverrssent 
Exhibit 142 in evidence? 


17 A I believe I did. 

18 Q Did you review the correspondence between 

19 I Hr. and Mrs. Bahrenburg and the corporation relating to the 

20 extras? 

21 A Yes I did. 

22 Q Isn't it a fact that the contract of eale, the 

23 closing title, the bond and anrtgage records, and the oorrea- 

24 pondance on the extras all Indicate that this was a sale by 

25 Elpa Builders and not by Dotal? 




4 


\ 


1 

A 580a 1 

A 579 

Massella-cross 

I 

r 

5 2 

A That la correct. 


3 

Q Whila I n on Bahrenburq, I think this la all 


4 

in evidence aa 22, ao would you agree with me that the 


5 

purchaee price of the house on Bahrenburg is twenty-four 


6 

thousand, five hundred? 


7 

A The original purchase price ia listed aa 


8 

twenty-four thousand, five hundred. 


9 

Q I am not talking about the few adjustments here. 

i 

10 

Z am talking about the purchase price. Am I right? 

i 

11 

A That ia correct. 


12 

Q Because you hare adjustments of $48,36,78,which 

I 

13 

is for insurance, and water, and oil which you adjust! you 


14 

know that, don't you? 


15 

A I understand that. 


16 

Q Now, how such was picked up on the corporate 


17 

books as being the purchase price of that house? 


18 

A $26,703. 


19 

Q Now, that is a difference of some fourteen 


20 

hundred forty-five dollars, is that right? 


21 

A That is correct. 


22 

Q And you claim, do you not, that eighteen hundred 


23 

and ten dollars was omitted extras? 


24 

A Tea I do. 


25 

0 That should have been reported by the Dotal 

J 










A 581 a 


Maxzella-cross 


Corporation? 


That is correct. 


So that to tha extent that tha corporation 


over-reported tha sala by 


fotartaan hundred and forty- 


five dollars, that would raduoa tha claia of omitted axtras 


of aightaan hundred and tan dollars by 
and forty-five dollars, wouldn't it? 


fourteen hundred 


No sir. 


You still say that tha aigh taa n hundred dollars 


would still be omitted i 


nt that should have bean r epo rt < 


A Yes sir. 

Q Now, Mr. Max sails, whan I showed tha Bahrenburg 

situation and indicated — you indicated that all of tha 

documents seam to indicate that that sala was made by Elpa 
Builders, not by Dotal, do you tall tha Court and Jury that 
actually you are just relying solely on what Mr. Vilardi did? 

A No sir. 


Nall, I gave you tha Dotal Building Co r po ra tion* 


books — 


THE COURT* Objection sustained. Argv 


ties. 


MR. BENDER* I am 


THE COURT* Argumentative. 

MR. BENDER* 1 withdraw it, yo ur Honor. 
Are you relying on anything else? 














A 583a 

Maxzella-cross 


582 


referring to ths document in evidence be causa that is what 
you based your opinion on when you testified to Mr, Ryan's 
questions? Do you ra«wn1iarT 
A That is right, 

THE COURTt When you are asked to express an 
opinion, the opinion, Z assume,that you express, is 
your opinion and not seme other expert who is not 
subject to cross-examination, 

TUB WITNESSt Tea, Z understand, 

THE COURTS Zs that right? 

THE WZTNESSs That is right, 

MR, BENDERS Of OOUTSS, 

BY MR, BENDERS 

Q So whan Z asked you in ren d er i ng your opinion 

are you relying upon anything other than Mr, vilardi*s 
schedules, Z an referring to a document in evidence, 

A No other documents, 

Q So then to the extent that Mr, vilardi 

incorrectly reflected this sale as being a sale — I an 
talking about Bahrenburg — inco r rec t ly reflected the sale 
as belonging to Dotal Instead of Ripe, your opinion would 
necessarily be affected by it, would it not? 

A Z cannot answer that question in that framswork, 

TOE courts No, Mr, Bender is saying that 






A 58.a 5M | 

Maxxe1la-crosa 

as sum that Mr. Vilardi was wrong in excluding the 
extra* on the particular contracts as part of 
Dotal's incone, and you relied on Mr. vilardi's 

findings that it was a part of Dotal's incoem, would 
your opinion change? 

Do I fairly present the question, Mr. Bender? 

I an trying to express it in language that the witness 
■ight understand. 

MR. BRfDERi I apologise. I didn't hear it. 

THE COURTi Will you please repeat it. 

MR. BENDER! I didn't hear it. But I am sure it 
is all right. 

THE COURT! Wall, I am not so sure, will you 
please read it? 

(Record read.) 


(oontinued on next prge) 
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A 5853 

Mazzella-cross 


584 


2 

THE COURTi is that the substance of the 


3 

question? 


4 

MR. BENDER* No, no. 


5 

THE COURT* So there you are. 


6 

MR. bender* Excuse me. What I asked hie ees 


7 

if it should appear that from the docteaenta I mm 


8 

shoeing Mr. Massella that actually the seller ees El pa 


9 

on Bahrenburg and not Dotal, would that fact make hist 


10 

change his opinion? 


n 

MR. RYAN * Objection to that in fora. 


12 

THE COURT* Sustained as to fora. 


13 

MR. bBrtUKKi All right. I will put it another 


14 

way. 


15 

BY MR. BENDER* 


16 

Q To the extent that it appears — 


17 

MR. BENDER* I withdraw that. 


18 

Q Assuming that Mr. Vilardi is in error — 


19 

THE court* Mr. Bender, I aa going to ask ay 


20 

question then. I an getting to like it acre and more. 


21 

Please repeat it and ask the witness that 


22 

question. It might cut through here. 


23 

MR. BENDER* OK. I know I shouldn't hare tried 


24 

it. 



25 


(Record re-read.) 





1 

2 

3 


A 586a 585 

Mazzella-cross 

MR. BENDER* I didn’t hear the word "wrong". 

I apologize. 


4 

5 

6 

7 

8 
9 

10 

11 


12 


13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


THE WITNESS* I cannot answer that in the 

framework of that question. 

THE COrrRT* All right, next question. 

BY MR. BENDER* 

Q Could you answer it in this way, certainly the 

Indicia — you as an expert — certainly the indicia of who 
is the seller of the house or the owner of the house and at 
the same breath, the one to whore the extras should be charcred 
to, would be reflected in the closing title, in the bond and 
mortage record, in the contract, in the correspondence between 
the corporation and the buyer for the extras? 

A That should have been the basis for that. 

Q All right. So normally, normally you as an 

expert, seeing the Indicia — forgetting about Mr. Vilardi — 
wouldn’t you say now that the seller is Elpa Builders? 

A It should have been, yes. 

Q Isn't that right? 

A Yes. 

MR. BENDER* Excuse me a moment, your Honor. 

(Mr. Bender examines documents.) 

Q Would you refer in your Exhibit 145 for 


25 


identification to a buyer by the name of Moor? I think it is 



1 


A 587a 

Mazzella-cross 


586 


2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


job number 215 in your schedule. And the schedule is Story 
Booh Hones for 1968. Have you found that? 

A I have found it. 

0 That was attributed — there are extras 

attributed here of some twenty-four hundred dollars? Right? 
A That is correct. 

Q And that is attributed or allocated to Story 

Book Homes, Incorporated for 1968? 

A That is cor r ect. 

Q Did you look at the deed at the Oounty Clerk's 

office when yv,:» searched th* title? 

A I peroonally did not look at it. 

0 Well, it was done under your supervision, was 

it not? 

A Yes it was. 

0 Well, would you check that to see. 

A Yes, it was checked. 

Q And who conveyed the deed to Mr. and Mrs. Peter 

Moor? 

A Elpa Builders. 

Q Flpa Builders? 

A Yes. 

Q These extras have been attributed to 8tory Rook 


25 


Homes, Is that right, forl968? 




A 588 a 587 

Mazxella-crose 
A That ia oorrect. 

Q Did you chock the bond and mortgage r&oord? 

A Yaa air. 

0 And tha owner la listed as Elpa Builders? 

A Yea. 

Q Ia that true of the contract, if you know? 

A I did not see the contract. 

Q I am looking at Exhibit 88 in evidence. I 

thought it had the contract, but it doesn't have the contract. 

Now, this is an interesting one because included 
in Exhibit 88 — 

TTTE COURT* Strike out "now, this is an 
interesting one." 

MR. BENDER* I an sorry. I withdraw that. 

T withdraw that, your Honor. I won't go further 
on this one. That is all I mean by that. 

0 I just have one store of these I would like to 

go in to with you. 

Would you look at Story Brok Manor? Would you 
look at Mr. Vilardi's records on Story Book Manor? And that 
is. Story Book Manor for 1968, and thxt is your 1151 for 
identification with a buyer by the name of Baits. 

Do you have that in front of you? 

A Not yet. 




A 589 a 


588 


apiro 

mRl 

lows 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


Mazzella-cross 
0 Do you have It? 


A Hot everything that I need, 

0 If it is easier for you, look at 145 for 

identification which is a schedule you say you prepared for 
Mr. Vllardi'8 records as well as other records in evidence. 
A I believe I have what I need now. 

Q Do you have it? 

A Yes. 

Q Now, how much extras are you claiming were 


omitted on Story Book Manor in 1968? 


A Six hundred and sixteen dollars. 


(Mr. Bender exhibits document to Mr. Ryan.) 
MR. RYANi No objection. 

MR. BENDER* I offer it in evidence as the 
statement of closing title. 

DEPUTY CLERK* Closing statement smirked 
Defendant's Exhibit X in evidence. 

(Document referred to is received and marked 
Defendants Exhibit X in evidence.) 


(continued on next page) 
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A 5903 


589 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


Mazzella-cross 

I 

Q I show you X in evidence, which is a statement 

of the closing, the seller being Story Book Manor and the 
purchasers being Michael and Shirley Bates, as listed thereon. 

How much is the purchase price as listed in the 
contract — in the closing statement? 

A $23,990.00. 

Q How much did the books and records of Story Book 

Manor for 1968 reflect as having been received from that 
buyer? 

A $26,737.75. 

Q An overstatement of some $2,000.00; is that 

right? 

A That's correct. 

Q How much is the extras that you claim? 

A $616.00. 

MR. BENDER: I have no further questions. 
REDIRECT EXAMINATION 
BY MR. RYAN: 

Q In connection with your comparison between 

closing statement and the corporate records, you told us on 
■*v®ral occasions that the corporate records reflected more 
money than were on the closing statement for that particular 
sale, correct? 


25 


A 


Correct. 



A 591a 590 

Mazzella-redirect 

Q And any one of the 93 transactions r did you f 

that the corporate records stated less than what was on the 
closing statement? 

A Yes - I did. 

9 

Q • In how many instances, approximately, did you 

find tN>se understatements? 

0 

A Twenty-nine. 

Q Twenty-nine — 


Separate sales. 

And did you add up the 


t of all the clos 


statements and the amount of all the sales shown in the 
corporate records to make a comparison? 

A Yes. 


What was the result of that? 


The net result 


for the year 1967, there 


an understatement of inoos w of $2,399.92. 


For the year 1968, there was a net understate- 


lent of $26,796.68. 


THE COURT* You are saying that was in addition 


to what you say was understa 


ts due to the failure 


to report extras? 


THE WITNESS* That is correct. 


Separate matter? 


25 


A 


Separate matter 






3 




A 592 a 591 

Mazzella-redirect 

Q Okay. 

I would like to direct your attention to the 
meeting you had with Mr. Hornberger and Mr. Canale on September 
14, 1972. 

You were asked yesterday about that meeting. 

Do you recall that? 

A Yes, I do. 

Q With respect to those extra payments involved in 

this case, you testified yesterday you had some indication of 
extras at the meeting of September 14, 1972? 

A Yes, I did. 

0 To what extent did you have an indication that 

extra payments were made by buyers personally to Mr. Hornberger? 

A I had photocopies of checks from three home 

owners where they had paid Mr. Elmer Hornberger personally 
for extras. 

Q Would you tell us the conversation you had with 

Mr. Hornberger about those checks? 

A I don't know if I had identified the homeowner 

to Mr. Hornberger, but I did indicate to him that I had some 
evidence that checks on extras were paid to him personally. 

0 And did he give you any response? 

A Yes, he did. 

Q Now, you are looking at the report of interviewj 








A 59 3 a 592 

1 

4 

Mazzella-redirect 


■1 

2 

Without looking at the report of interview, tell 


3 

ua to your best recollection, as to what response he gave you 


4 

to that particular inquiry. 


5 

A He said that only in a few instances he had 


6 

directed customers to pay him directly on the extras and that 


7 

so he did this only a short while and that the money received 


8 

on the extras was reported on his tax returns - 


9 

MR. RYAN: Thank you. No further questions. 


10 

MR. BENDER • Could you repeat the last answer? 


11 

THE COURT: Mr. Shapiro. 


12 

(Answer read.) 


13 

RECROSS EXAMINATION 


14 

BY MR. BENDER: 


15 

Q Do you have that memorandum up there? 


16 

A Yes, I have a copy. 


17 

MR*' BENDER: May I see it? 


18 

MR. RYAN: I do not have it at the table. 


19 

MR. BENDER: Excuse me a minute. I am trying 


20 

to find a copy of that memorandum. 


21 

(Pause.) 


22 

MR. RYAN; I have another one. 


23 

MR. BENDER: I have it now. Thank you. 


24 

Q I think we established yesterday, did we not. 


25 

i 

that your statement that you had asked Mr. Hornberger about 
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tha esrtras and that ha did not volunteer it to you was not 
raflacted in your Maorandoi of September 14th? 

A That's correct. 

Q Hoe, why don't you tall the Court and jury the 

mechanics you followed in preparing your memo of the interview! 
of September 14, 1972. 

A 1 notations down on some sheets of paper. 

TBB CPDRTs At the conference? 

THE WITNESS: Right# at the conference while he 


® All right, you put them on a piece of paper. 

vhat did you do after you left the con¬ 
ference — withdrawn. 

' * take it that you noted on your sheets of 

paper whatever you felt was very significant in connection 
with your investigation; isn't that right? 

A That* s correct. • 

0 You left the interview and did you go right back) 

to your office and dictate from your notes or did you wait 
a while or when did you do it? 

A I would have to look at my activity sheets to 

be able to tell that. 

Nay I see a copy? 

MR. RYAN: I hand the witness Exhibit 136. 
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MR. BENDER: For identification. 
MR. RYAN: Correct. 

(Document shown to witness.) 

THE WITNESS: I prepared a mason 


random of that 


interview on the following day, based on the notations 
made during the interview. 

Q That would be Septesriber 15th? 

A Correct. 


When you prepared it, the interview was fresh 


in your mind? 


A Tes, sir. 

Q And in addition to which you had your notes? 

A Tes, sir* 

Q Was there anything in your notes which indical 

that you had asked Mr. Hornberger about the extras? 

A Tes. 

0 You had it in your notes? 

A Tes. 

Q Where are your notes? 

A I don't have those notes any more. 

THE COURT: Mr. Bender is referring to your 
original notes. Was there anything in those notes 

that indicated that you first asked _ 

THE WITNESS: Yes. 
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2 

Q 

Where are the notes? 

3 

A 

I don't have then today. 

4 

0 

You naan you destroyed then? 

5 

A 

Correct. 

6 

Q 

Didn't you think that was significant that you 

7 

to hi*, "I hay* evidence that you have received checks 

8 

which you 

put into your personal bank account for extras," 

9 

didn't you think that was significant? 

> 10 

A 

Yes, sir. 

11 

Q 

Didn't you think that — withdrawn. 

12 


Didn't you think this bit significant enough to 

1 

13 

• 

put it into your typewritten report? 

14 

A 

I* the Banner that I prepared my memoranda, I 

15 

knew that 

I had asked hia that question. 

16 

Q 

This is from your nemory today; is that right? 

17 

A 

It has been ny procedure in that fashion — 

1 

18 

Q 

I *•«# it is not from your recollection, it is 

19 

just a natter -- 

20 

A 

It is from ny reoollection. 

21 

Q 

You said it is your procedure? 

22 

A 

Yes. 

23 

0 

You mean as a natter of procedure — routinely 

24 

you would 

ask that kind of a question? 

25 

A 

Yes. 
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Q Actually, except for the fact that you were 

following what you thought was a routine procedure, you do 
not have any specific recollection that you asked hie that 
apecific question? 

A Incorrect. I do have a recollection. 

Q You do? 

A Yes, sir. 

Q But it's clear it is not in your eseorandue? 

A It is not worded in that fashion. 

Q And this was a eseorandue that went to your 

superiors? 

A Correct. 

Q Reported and ieportant conversation with the 

taxpayer; is that correct? 

A Yes. 

Q Is one of the reports that you based the reoae- 

nendation for crieinal prosecution in this ease? 

A Correct. 

Q You were the agent who reiineeaiiiled crieinal 

prosecution, correct. 

A Correct. 

Q I think you said — now, did you say to Mr. 

Ryan that you actually said to Mr. Homberger , "I have sose 
checks fron sose 


buyers? 
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A Yes. 

Q Did you tell us that yesterday? 

A I don't recall. 


5 
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Q Didn't you just say to us yesterday that all you* 

did was **“ that you asked him the question about the extras? 

A I don't recall that particular comment. 

! 

MR. BENDER: On page 517 of the record. 

"In your conversation with Mr. Eomberger, did 
Mr. Bomberger tell you that he had extras did he 
volunteer to you that he had extras which he had 


received in the form of checks from buyers which he 
put into his own personal account? 

"A Be did not volunteer this information. 

I questioned him about it. 

"Q You didn't know anything about it? 

•A I had some indication. 

■Q I asked you before you hadn't talked to 
any of the buyers didn't I ask you that? 

"A Correct.■ 

Q You indicated yesterday that you hadn’t talked 

to any of the buyers; is that right? 

A That is correct. 

Q Row you are telling us that you got three checks 
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froa the buyers? 
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Q 

or what you 


Mazzella- recross 
That is correct 
Which is correct — 

MR. RYAN: Objection. 

THE COURT: Sustained. Sustained as to fora. 
Well# was what you told us yesterday co rr ect 
are telling us today? 

MR. RYAN: Objection. 

THE COURT: Sustained. 


Q Did you-have three checks froa buyers at the 

tine you spoke to hia on Sept-sal-ier 14# 1972? 

A Tes# sir. 


THE COURT: At the tine you had those checks# 
had you talked to any of the purchasers? 

THE WITNESS: No, sir. 

THE COURT: I thought you might have left it 
out# Mr. Bendur. 

MR. BINDER: I appreciate your help# your Honor. 
THE COURT: It is all right. 


(Continued on next page.) 
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0 So, then, what you told us yesterday — 

"Q I asked you before, you hadn't talked to 
any of the buyers — didn't I ask you that? 

"A Yes'" 

You meant you hadn't talked to the buyers, but 
somebody gave you the checks? 

A Yes. 

MR. BENDER: Page 518: 

** 

"Q You didn't have any information really 

about extras you told us; is that right? 
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"Mr. Ryan: Objection, that wasn't the answer. 
"The Witness: No.* 

I will read it over: "And you didn't have any 
information about extras you told us; is that right? 
"The Witness: No." 

That's an ambiguous question and deserved an 
ambiguous answer. 

"Q You asked him questions about the extras7 

"A That's correct." 

Then further down. 

"You had asked him what questions. 

"A About the questions on extras. 

"Q You asked him about the extras? 

"A Yes." 
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0 Did you tell us yesterday that you had threa 

checks from buyers? 

A You didn't ask me. 

Q You said he didn't volunteer it, didn't you? 

A Would you repeat the question? 

0 In any event, -what is clear is whether you did 

ask him or he volunteered, the point is he did tell you, did 
he not, according to your memorandum that he had directed 
buyers to make payments of the extras to him personally, 
didn't he? 

A Yes. 

Q Now, you said to Mr. Ryan that he told you he 

only told then — that his buyers — in a few instancesj is 
that right? 

A Yes, sir. 

Q In other words, you are saying now that Mr. 

Homberger told you when he told you, "I did instruct buyers 
to make the checks payable to me" that he said to you that he 
only did that in a few instances? 

A Yes. 

0 It's certainly clear from the evidence here in 

1967, 1968 — in some 93 instances — Mr. Homberger had 
directed payments; isn't that right? 

A Yes, sir. 

0 As a matter of fact, Mr. Homberger had so 
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Mazzella-recross 
stipulated that he did? 

A Yes, sir. 

Q And you're saying he told you now only in a few 

instances? 

A Yes, sir. 

Q Did you state that in your memoranda? 

A Yes. 

Q You did — you did? 

A May I read it from my memoranda? 

Q I am asking you a question — 

THE COURT: It has already been answered, Mr. 

Bender. 

MR. BENDER: He said, "Yes?" 

THE COURT: Yes. --" 

Q Didn't you say in your memoranda he said — 

Mr. HOmberger — that the reason why he directed various 
customers to make checks payable to him personally was to make 
certain that he could pursue the maker personally when the 
checks were returned to the bank? 

A Yes, sir. 

Q Is that correct, did he say that to you? 

A Yes, sir. 

0 Then did he say in this fashion the maker could 


25 


not withhold payment because of counter-claims against the 
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various corporations; is that right? 

A Yes, sir. 

Q Then he said — is that what he said to you? 

A In substance, yes. 

Q It's what you got in your wo? 

A Yes, in substance. 

Q You are following along with m? 

A Yes. 

Q Then he said he followed this procedure for only 

a short while; is that right? 

A Yes. 

Q Then what did he say -- whatever income was 

made from these transactions were picked up on the co r porate 
books; is that what he said? 

A Yes, sir. 

( 

Q Now, you just told Mr. Ryan that Mr. Hornberger 

said that the extras that he received , he picked up on his 
own individual return; isn't, that what you just told Mr. Ryan 
before? 

A I don't know which statement you are referring 

to. 


Q A moment ago, didn't you testify when Mr. Ryan 

asked you, that Mr. Hornberger picked up the extra payments 
on his own individual return — meaning a distinction between 
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his own individual returns and the corporate returns — did 
you? 

A I would rely on my memorandum statement here. 

0 You certainly would. 

And you would rely upon what is written there 
and not what's not written there; is that right? 

A Yes, sir. 

Q And certainly in your memorandum you do indicate 

that Mr. nornberger told you that the income from these trans¬ 
actions , meaning the extra payments, were picked up on the 
corporate books; isn't that right? 

A Yes, sir. 

Q And so what you have told Mr. Ryan here, when 

Mr. Hornberger said to you -- according to your memorandum — 
that he followed this procedure for only a short while, you 
interpreted that to mean he said to you in only a few 
instances; is that right? 

A Would you repeat that? 

I was referring to something here. 

THE COURT: Mr. Shapiro. 

(Question read.) 

THE WITNESS: Yes, sir. 

Q You didn't actually tell us that yesterday. 

A I don't recollect without seeing what I Baid 

yesterday. 
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0 You still think you told us that today — 

MR. RYA*; Objection. 

A I don't know what statement you are referring to. 

MR. RYAN: Objection. 

THU COTJT>T: I will allow it to stand. 

Q Did you tell it to us yesterday? 

A 1 don't recall which statement you are referring 

to yesterday. 

0 Mr. Mazzella, you are telling us from memory 

over two and a half years ago, that you had a conversation 
with Mr. Lornberger -- that you don't have in your memo — 
that you did remember the next day — 

MR. RYAN: Objection. 

THE COURT: I will allow it. 

Is that right? 

What's the question? 

THE COURT: Mr. Shapiro. 

(Question read.) 

Isn't that right? 

Your question still relating to what you said 
is not I an not sure of exactly what you are referring to. 

Let’s relate it to the fact that you had three 

checks which you t Ki Lir. tint yuj 1 id from buyers; is that 


Q 

A 


Q 

A 
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A Right. 

Q Now, I asked you about a conversation yesterday 

— right here in this courtroom — and you say you don't 


remember? 


conversation? 


What are you referring to about yesterday's 


Q Did you tell us yesterday that after Mr. 

Homberger told you that he had told the buyers of these 
extras to make the checks payable to him -- did you tell us 
that he said, "That's right but only in a few instances?” 

A Yes, that's correct. 

Q You told us that yesterday? 

A Yes 1 believe I did. 

Q I show you the transcript of yesterday proceed¬ 

ing starting with 517 where I began cross examination on the 
extras, including 518, 519, 520, 521, 522, 523, 524 and 
some of this has to do with the theory that he had in mind 
when he said he put the checks in his own account — 

THE COURT: Strike that out. Disregard Mr. 

Bender's statement. The jury will decide what the 

answer to questions mean. 

MR*' BENDER: All right. 

Q You look through those pages and tell us where - 


Where what? 
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Q Whore in that transcript of wy cross examinatio: 

of you or even in the direct examination that you had with 
Mr. Ryan you said that he told you that he only told buyers 
to make out checks to him in a few instances. 

THE C0ir*T: Are you asking this witness to 
examine aliout two or three hours of testimony? 

MR. BENDER: It is short, your Honor. 

THE COURT: We will take a recess and do the 
b best you can. You can go through the transcript and 

see if you can answer Mr. Bender's question. 

(Recess taken.) 


(Continued on next page.) 
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(After recess) 

(The following occurred in the absence of the' 


jury.) 


MR. BENDER: Have you read it all? 

THE WITNESS: I believe I got most of it. 

THE COURT: I'm not going to take any more time 
He will do the best he can. 

(The jury thereupon returned to the courtroom 
at 11:45 o'clock A.M.) 

GEORGE MAZZELLA, called as a witness, having 
previously been duly sworn, resumed the stand and 
testified further as follows: 

RECROSS EXAMINATION 


BY MR. BENDER: 


Q Mr. Mazzella, did you have enough time to look 

at those pages? 

A I had reviewed most of it. 

Q Are you in a position to tell the court and jur 

now that you did tell us all here yesterday that Mr. Hornberg 
when he spoke to you on September 13th told you that he only 
told buyers to make the checks payable to him in a few 
instances? 


I didn't find that statement. 


Now, having reviewed that, is it clear in your 


mind now that you didn't tell us that yesterday? 
















A 609 a 608 

Mazzella-recross 

A I would go by that statement, yes. 

Q You would go by what statement? 

A That I haven't found it, right. 

Q Oh, is it clear to you now that having looked 

at the transcript that you did not tell us that yesterday? 

A Yes sir. 

9 

Q Now, you told the Court and jury that you had 

an opportunity to examine and compare some closing statements 
with the records of the purchase price reflected on the 
corporate hooks and a number of instances other than what I 
asked you about. 

A Yes, sir. 

Q And you came up, I think you said, with the fact 

that exclusing extras which have been charged, is that right? 

A Yes, sir. 

Q There was a difference,that is an understatement 

in 1967, referring to all corporations. 

A Yes. 

Q Of some 52,300.00? Is that right? 

A Yes, sir. 

0 In other the corporate records when you 

compared them in the 29 instances out of the 92, you said 

showed a discrepancy between the amount of the purchase price 
reflected on the kxx.ke and the closing statement in all four 
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corporations of some $2,300.00. 

THE COURT: The jury may be excused. 

(The jury thereupon retires from the courtroom.) 

(The following occurred in the absence of the 

jury.) 

THE COURT: Is that what you said? 

Maybe you had better repeat that question. 

Mr. Simon, will you repeat it. I am doing it 
this way for a reason, Mr. Bender. 

(Record read.) 

THE WITNESS: For the year 1967, there was a 
net understatement of approximately that amount. 

THE COURT: In the corporation or just on those 
29 closings? 

THE WITNESS: Let me see, those 29 are the — 
no, the understatements would have come to $12,583.00. 

I had said net. That was allowing for the overstatemen 
THE COURT: I am talkina about what you said, you 
testified to when Mr. Ryan asked the question. Did 
you refer to the 29 or did you refer to the total incom 
received by the corporation? 

THE WITNESS: I referred to an analysis of all 
of the available closing statements where we had 
overages and underages, in other words, where there 
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was over-rpprrtlno and under-reporting. The net resultj 
of that analysis was an understatement of approximately! 
$2,300.00 for 1967. 

THE COURT: Did you take the cross examination, 
Mr. Simon (addressinq Reporter)? 

THE REPORTER: No, your Honor. 

THE COURTr I mean the redirect? I mean Hr. 

Ryan's? 

THE REPORTER: No, sir, I did not. 

J1R. BENDER: I think I may have been mistaken. 
THE COURT: My recollection is that he testified 
that the total income of the corporation of both tax 
years was understated by some $2,300.00. 

MR. BENDER: Ho, your Honor, that is not my 
recollection. 

THE COURT: What is the sense of talking about 
five statements , ten statements 29 statements? The 
examination and cross examination is going into mattern 
that bear not a wit on the issues in this case. 

Suppose the other 64 statements showed $50,000.00 
worth of overstatement, or $50,000.00 worth of under¬ 
statement , wouldn't that reflect on whether each 
corporation reported a substantial lower net than they 
’•cceived? Why talk about 29? why talk about five? 
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Mr. Bender has spent hours I think now on going into 
one closing where they overstated. 

And you are guilty of the same thing, if you 
are talking about 29. 

MR. BENDER: Your Honor — 

THE COURT: That is why I excused the jury # 
Because I thought you misstated the testimony. I 
might say I was going to refer to some matters wherein 
I thought that you referred to testimony of the witness 
and did not accurately state it. And I thought this 
was another instance of it and I was going to nail you 
for it, frankly. 

MR. BENDER: Well, are you convinced I did not? 

THE COURT: I'm not convinced yet. I don't 
know whether Mr. Ryan remembers the question. 

MR. BENDER: Your Honor, can I answer most 
respectfully your statement that you felt my cross 
examination with Mr. Mazzella with respect to the 
overstatements was totally irrelevant — can I answer 
that? 

THE COURT: Surely. 

MR. BENDER: This is a specific items case where 
the Government says there was a deficiency on the tax 
return of each corporation by the omission of specific 
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items of extras — 

THE COU’'T: Mr. Render, let me say this, and I 
do not want to cut you short, but frankly I do not want 
to discuss it with you because I do not want to give 
the Government my opinion on it. Now, I an as blunt as 
that. But if 1 say anything at all it might indicate 
something and I am not trying the Government's caee 
for them. They can try it any way they want to. And 
answering your question might very well indicate some_ 
thing. 


You recall the question that you asked(addressing 


Mr. Ryan)? 

MR. RYAN: Yes I do, on redirect. 

THE COURT: Yes. Were you referring o the 29? 

MR. RYAN: No, I was not. 

THE COURT: I thought the question referred to 
all the corporations. Now, that is the way I heard it. 

MR. RYAN: Yes. 

THE COURT: And all the income. 

MR. RYAN: That is correct, to show 

THE COURT: lot the 29 even though the witness 

may have misunderstood. And he apparently answered 
accord)nq to the 29. I assume that you were asking 
quest)ors from some analysis you had. 
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2 

MR. RYAN: Yes, of course, the agent's analysis. 


3 

He added then all up. 


4 

THE COURT: I heard the figure of 92 and 93. 


5 

All the 92, 93 closings. 


6 

MR. RYAN: Yes, I think — 


7 

THE COURT: You say that the total that all the 


8 

corporations reported as income for all these 92 and 


9 

93 closings was about $2,300.00 less than the closing 


. 10 

statements said they should have reported. 


11 

MR. RYAN: I thought it was a larger figure. 


12 

THE COURT: Or $12,000.00? 


13 

THE WITNESS: I misunderstood the question then. 


14 

MR. RYAN: Stick with the 93 transactions. What 


15 

is the understatement according to the comparison? 


16 

THE COJRT: Well, I do not want you to go over 


17 

the testimony. The only reason I broke here waa becaus 

B 

18 

I thought the question was unfairly put. I thought the 


19 

witness answered with a degree of clarity and definite¬ 


20 

ness that all the income for all the corporations was 


21 

$2,300.00 less than the closing statements showed they 


22 

should have been. 


23 

Now, that is why I asked to make sure that there 


24 

was no mistake, that that was in addition to the under. 


25 

statement by reason of not reporting the extras. That 
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is why I remember the question. So when you talk 
about 29 statements T knew just what you were getting 
at. I thought it was an unfair way to present it. 

MR. BENDER: Obviously, there is a difference 
of opinion. 

THE COURT: Well, I don't have the reporter 
here now who took that. You are referring to the 
testimony. 

MR. BENDER: The witness just told you that is 
what he said. But you can't agree with him. 

THE COURT: Is that what you said? The answer 
to your question referred only to the 29 closings. 

THE WITNESS: No, your Honor, I believe I 
explained that I had made an analysis of the available 
closing statements and I compared where we had overages 
in some instances and underages reporting on others, 
and I presented net figures. 

THE COURT: But only on the 29 that you had seen. 

THE WITNESS: No, sir. The 29 related to the 
understatements. 

MR. BENDER: No. You said you had looked at 
29 out of the 92. 

THE COURT: Well, I don't understand it. I'm 
more confused than the witness is then. And I do not 





A 616a 


615 


Mazzella-recross 

understand what it matters if you are talking about 
what the corporation reported — if it is anything 
less than the 92 or 93 houses that were closed, then 
it is a distorted figure l>ecause they might have 
reported under on 50 or 70 and reported over to such 
a figure that it may have more than covered the amount 
of under-reporting. So, unless we talk about all the 
income from the corporations we don't know what we are 
talking about. 

MR. RYAN: That is all I am talking about. 

THE COURT: You are bouncing figures over to a 
certain amount and under to a certain amount. We are 
talking about nothing. 

MR. RYAH: That is all I am asking. 

THE COURT: The only relationship it has to the 
case on hand, and that is why I say all these questions 
are totally irrelevant, is whether even if he cheated 
or attempted to cheat on the extras, if he, through 
some other error or mistake cancelled it out, then 
there wasn't a substantially — 

MR. RYAN: Deficiency. 

THE COUDT: Understatement. 

MR. BENDER: That i3 the point. 

THE COUPT: Oh, but, Mr. Bender, with all due 
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respect to your examination, and I know that you know 
exactly what you are doing f but I do not think any 
part of your examination intended to bring out the 
whole picture. You just intended to bring out one or 
two closings where they reported more. Ana T do not 
say you are doing anything wrong there. That is your 
business. That is why I don't want to say too such. 
As I say, I am trying not to help either one side or 
help the other side if I possibly can. But what I 
insist on is fair questions. And I thought this 
question was unfair. Apparently, it wasn't. I will 
let you explore it further. 

All right, seat the jury. 

(The jury thereupon returned to the oour t room 
at 11:55 o'clock A.M.) 
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THE COURTS Do you want to put the question again 
Mr. Bender? 

MR. BENDER: Yes. 

GEORGE MAZZELLA', called as a witness, having 

previously been duly Sworn, resumed the stand and testi¬ 
fied further as follows: 

RECROSS EXAMINATION 
BY MR. BENDER: 

0 Mr. Maszella, I rafer you now to the analysis 

that you gave Mr. Ryan wherein you concluded from that analysis 
that there eas a certain understatement for 1967 of all of the 
corporations of some 2300, and an understatement of 26,000 for 
1968. Do you recall that? 

A Yes, sir. 

Q Now, was it our understanding that you had made 

this analysis from 29 out of the 92 sales made by the different 
corporations? 

A The 29 sales referred to where they understated. 

Q 29 sales referred to what? 

A The understated sales. 

Q So, in other words, the 2399 you referred to thoa 

29 purchases, is that right? Is that what you are sa jtng? 

A 


25 


0 


No, sir, not 2399, no, sir. 

Now, then, of those 29 purchases which you had 
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i , exa?T, ined, whnt was the understatement? 

A Approximately $80,000. 

•^80,000? And that is based upon what? 
uomparing the corporate records with the closing 


6 statements. 


And have all of those closina statements been 


marked in evidence? 

A I don't know. 

TTfE COURT: Well, suppose you give us the nanes 
of the 29 purchasers and job numbers. 

THF WITNESS: Por Dotal Building, 1968, W 4 J 

Cummings, job 24, under-repprted by $4,875. 

I fc B Seic,ner, job number 2, under-reported by 

$1,360. 

Horn Enterprises, 1967, G 4 C Jaffe, job nusiber 
8, under-reported by $1,350. 

R 4 H Rafferty job number 17, under-reported by 


Storybook Hones, 1967, E 4 C Jorgensen, job nuabo 
93 3P, under-reported by $3500. 

C 4 N Tracy, job number 9-S 27, under-reported 
by $1,881. 


A 4 A Zimmerman, job number 9-S 27, under-reporte 


by $225. 



1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


A 620 a 

Mazzella - recross/Bender 619 

Dovetail Building Corporation, 1968, R & p 
Gottleib, job number 10-F 1, under-reported by $8,990. 

R i L Grandy, job number 139, under-reported by 

$1,445. 

* 

Storybook Manor, for 1968, L 4 M Pritchard, job 
number 90-A, under-reported by $368.76. 

L S V Delprete, job number 105-A, under-reported 
by $172.71. 

D t A Carey, job number 106-A, under-reported by 

$2,400. 

J. Ventura, job number 111-A, under-reported by 

$2,751. 

L 4 J Spoltore, job number 115-A, under-reported 
by $3,250. 

R 4 A Rizzi, job number 128, under-reported by 

$125. 

H. Ensnert, job number 130-A, under-reported by 
$9,232.13. 

J 4 B Cavalieri, job number 146-A, under-reported 
by $175.67. 

J 4 C Sterbenz, job number 159-A, under-reported 
by $1,751.50. 

Storybook Homes, 1968, J 4 S Donaghy, job number 


25 


9-P 19, undei.-toported by $742. 
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2 

J & N Zapata, job number 9-S 6, under-reported 

3 

by $741.11. 

4 

F fi. n Waldmar., 9-S 5, under-reported by $697. 11. 

5 

J & R Walsh, job number 9-S 4, under-reported by 

6 

$843.21. 

7 

R & S Gilroy, job number 630, under-reported by 

8 

$626. 

9 

R 6 N Collins, job number 621, under-reported by 

10 

$619.61. 

11 

T t Z Calabrow, job number 9-S 8, under-reported 

12 

by $759.30. 

13 

0 Excuse me. Who was that? Calabrow? 

14 

A Yes. 

15 1 

E & J Smith, job number 616 , ,under-reported by 

16 

$552.11. 

17 

' 

F Sr L Keller, 9-S 11, under-reported by $825.91. 

18 

J & M McAndrews, job number 9-S 22, under-reportei 

19 

by $678.11. 

20 

That is all. 

21 

0 Now, these, I take it from your testimony, are 

I 

22 | 

the result of a comparison that you made between 29 closing 

23 

statements, and the 29 entries on the corporate books? 

24 

A Correct. 

25 

n And based upon those 29 buyers, you find that 


• I 


i; 



# 
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rj| 2 

according to the closing statement purchase price there was a 


3 

discrepancy between the price on the closing statement, and wha 

: 

4 

the corporation picked up on its corporate book? Is that right 

t 

yE 5 

A Yes, sir. 


KgR 6 

■* 

Q In those 29 instances, are you contending that 


HJ 7 

the corporation should have paid more income? 


ISI 8 

A No, sir. 



0 All that you are saying, if I understand you cor¬ 


»i'z io 

rectly, is you have taken the instances where I cross-examined 


jl» ii 

you and I have shown overs, and you have compared them with t 4 

<%? 12 

total amount which you have come up with on the 29 buyers that 


B 13 

you have said? 


■ 14 

A Yes. 


|9 15 

Q And giving due credit to the over-reporting that 


wM 16 

I brought out on my cross, and giving you credit on your schedu 

le, 

17 

you come up with a difference of some, what is it, 2900? 


18 

A In the two year period it is roughly $80,000. 


„*J§ 19 

Q Well, now, what was the $2,399.29 that you said 


§g 20 

was the net result for 1967? 


pS 21 

A Right, for 1967 — However, I note there should 


JJI 22 

be another adjustment there. » 


23 

Q Well, before we get to the other adjustment, tell 


BBj 24 

us ~ When you t-i.ll us $2,399.29 as being the net understatemeni 

b 

PP 25 

1 

of 1967, what were you telling us? 

V 
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MR. RYAN: Objection. 

THE COURT: Overruled. Explain that figure, 

please. 


5 

A 

1 

It was referring to under-reporting with respect 

6 

to Elpa Builders. 

1 

7 

1 

I 

THE COURT: Only the one corporation? 

8 


THE WITNESS: Yes, sir. 

9 

0 

And the $26,000 figure for 1968, also only one 

10 

corporation? 


11 

A 

No, the $26,000 includes computations of all five 

12 

corporations. 


13 

Q 

Now, I had better state it over again. In other 

14 

words, taking 

68 transactions that I cross-examined you, where 

15 

you told us that there were overpayments on the books, and that 

16 

the books reflected dollars more than were shown on the closing 

17 

statements that I showed you, and giving due credit to your 

18 

analysis of the 29 other buyers, are you telling us there was 

19 

a difference in understatement with respect to all those corpor¬ 

20 

ations, and we only dealt with four of twenty-six thousand. 

21 

A 

Yes, sir. 

22 

0 

Is that right? 

23 

/. 

Yes, sir. 

1 

24 

0 

Is thk what you are telling us? 

25 

A 

If I understand your question, right, yes, r.ir. 


1 
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THE COURT: I wish you would not answer questions 
unless you know what they mean. If you don't know what 
they mean, just tell Mr. Bender. 

THE WITNESS: All right, repeat that question. 
(Record read.) 

THE WITNESS: Yes. 

THE COURT x me understatement refers to only 
those 29 purchasers that you examined? 

THE WITNESS: The understatement of those 29 is 
about $80,000. 

MR. BENDER: Maybe I can try it another way. 

THE COURT: Yes, go ahead. 

Q In order for you to make this comparison, what 

records did you need, and tell us if they are in evidenoe. 

A I used the available closing statements. 

Q What do you mean by ■available"? 

A We did not have all closing statements of all 

sales.on the corporate books. 

THE COURT: Tell us what you did have. Were ther 

29? 

THE WITNESS: Yes. We had the 29. 

THE COURT: That is all you had available? Right 
THE WITNESS: For the overstatements. 

THE COURT: So you could make the comparison only 
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with reference to those 29? 

THE WITNESS: Yea. 

THE COURT: So all the testimony that you gait on 
what you call overstatements of reoaipts, and understate 
ments of receipts, refer to only 29? 

THE WITNESS: Yea, air. 

THE COURT: Do those 29 also include the number 
that Mr. Benler inquired on? 

THE WITNESS: No, sir. 

THE COURT: So you saw 29 plus the number he 
e examined you on? 

THE WITNESS: Yes, sir. 

THE COURT: I see. All right, go ahead. 

Q That is .taking the ones that I examined, and the 

29, you came up with this difference? 

A Yes. 

Q So you only checked 29 out of 92, plus the few 

I hit you with? 

A Yes. 

Q Is that right? 

A Yes. 

Q 

A 

II 


0 


How many did I hit you *ith, 10 or 11? 
I don't recall your number. 

I beg your pardon? 
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A I don't recall your number. 

Q So, we have a vast majority of unknowns, is that 

right? 

A You do. 

Q Would you say as a result of your analysis, as an 

expert, there were considerable bookkeeping errors here, with 
respect to these transactions? 

A I don't think these are bookkeeping errors. 

Q You think Ml. Homberger did it, don't you? 

THE COURT; Well, if you can't express an opinion 

as an expert, don't do it. I don't want a speculation 

or surmise. 

A I wouldn't express an opinion on that. 

Q You would rather not. You know Mr. Canale was 

the one, and Miss Pate mo who made up the entries in these book: 
isn't that right? 

A Yes. 

0 And you know that according to Mr. Canale, and 

according to Mr. Coletti, Mr. Homberger never instructed them 
with respect to any of the entries in these books, isn't that 
right, according to the testimony in this case? 

A Yes. 


25 


MR. BENDER: I h ave no further questions 
THE COURT: Anything further? 
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THE COURT: Mr. Vilardi recalled. 

You understand that you have been previously 
■worn and you are still unuer oath? 

THE WITN*.oS: Yes . 

ANDREW VILARDI, called as a witness, 

having been previously sworn by the Clerk of the 
Court, resumed the stand and testified further as 
follows: 

MR. RYAN: I would like to mark five pages of 
schedules as the next exhibit. 

THE CLERK: So marked as Government's Exhibit 
146 for Icentification. 

(So marked.) 

THE COURT: Is the witness going to refer to 
them specifically? 

MR. RYAN: Yes. 

THE COURT: One page and another page? 

MR. RYAN: Yes. 

THE COURT: Why don't we mark every page? 

Did you give a copy to Mr. bender? 

MR. RYAN: He has a set. 

MR. BENDER: Yes. 

THE COURT: 146A, 3, etc., whatever tne number 
is. 
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MU. RYAN: It consists of five pages. 

THE C.uERK: 146 through 146C, five pages. 

MR. i)iJiJDi.R: Then there is another one. 

THE COURT': I will accept that. 

Mil. RYAN: I could be in error. 

THE CLERK : It is five pages. 

Five pages of schedules marked 146 through 

1460, inclusive. 

MR. DEHDER: C or D? 

THE CLERK: C. 

MR. RYAN: D as in David. 

DIRECT EXAMINATION 
HY MR. RYAN: 

f J Mr* Vilardi, you told us yesterday how long 

you have been a Revenue agent. How long is that? 

A Six years and ten months. 

C Can you tell us what education you have had? 

A I hold a aachelor of Business Administration 

as an accounting rajor from Pace University. 

■t Now, in connection with your work on the 

Hornberger case, did you make any attempt to determine tax 
sequence as a result of the $156,000 that were deposited 
in Mr. Hornberger's personal account — 

MR. LENDER: That's objected to. 
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THE COURT: The Jury may be excused. 

(Jury excused.) 

THE COURT': *diat ground, Mr. bender? 

MR. BEilbER: This witness is being qualified 
as an expert and he can be asked his opinion as to wh.n 
the applicable tax would be under the applicable 
status assuming the facts are as follows: That so 
much was proven to have been omitted from this 
corporation, that corporation, this corporation, 
lie cannot testify as to the tax sequences as if he 
is an investigator. 

THE COURT: objection overruled. It is part 
of the Government'8 case to prove that a substantial 
tax was due and under our form of the hypothetical, 
the facts need not be incorporated into the hypo¬ 
thetical. 

You may cross-examine. 1 will allow him to 

answer. 

liow many times have you done this? 

THE WITNESS: hundreds of times tnroughout 
the years. 

MR. bEUDEK: Your x.onor, the question is: how 
many times have you questioned — 

THE COURT: bo, no. 
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how many tiroes has he confuted the taxes? 

THL WITNESS: hundreds of times. 

‘l’hL COURT: I will allow you to ask that 
question before the Jury. I think this witness is 
expert enough. If you need an expert with the table 
that they send, 1 think he is expert in the field to 
make the simple computation that almost every layman 
can make. 

I1R. RYAN: I am locking for 145. 

MR. SENDER: I gave it to Mr. Maxsella when 
he was at tiro stand. My oopy tnat you gave m, X 
think I had. Did I — 

MR. RYAN: Could you check your table? 

MR. SENDER: Surely. 

TEL COURT: If no tax had been paid by the 
corporation, you might have more trouble then if a t>. c 
nau been paiu? 

THE WITNESS: That's right. 

Tliii COURT: You wouldn't know what credits 
were due against the tax liability, but having paid 
the tax, you just use the gradations under the la<r 

and tax at the rate of the increased income. 

TiiE WITNESS: That's right. 

TJiL COURT: I might even be able to do that. 



1 
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6 30 


2 

All right. Seat the Jury. 


3 

(Jury present.) 


4 

TdE COURT: The objection was overruled. 


5 

You may answer. 


6 

BY MR. RYAN: 


7 

Q Mr. Vilardi, 1 would like to ask you this 


8 

question. 


9 

Because of your duties, have you had occasion 


10 

to do computations based on alleged deficiencies of reported 


11 

income? 





12 

A YES, I did. 


13 

Q About on how many occasions, approximately? 


14 

A Throughout the years, I would say a couple of 


15 

hundred times. 


16 

HR. BENDER: 1 didn't hear — 


17 

the COURT: Mr. Shapiro. 


18 

THE WITNESS: Throughout the years I would 


19 

say a couple of hundred times. 


20 

0 *>«, are you familiar with the evidence that 


21 

has been received in this case? 


22 

A Yes, I am. 


23 

MR. BENDER: I object to that question, your 


24 

Honor. 



25 


TliE COURT: Well, 1 will sustain the objection. 
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Technically he la right. 

Assume the facts in the record — 

U Assuming the facta in the record, relating to 

tho approximately $156,000 paid aa extras and depoaited to 
Mr. HOmberger's account, are you able to atate an opinion 
aa to how much should have been reported on the tax returna 
in evidence in this case? 

MR. UkMDL R: kxcuse me. 

What was the figure you gave? 

MR. RYAN: $156,000. 

MR. BUNDER: You are a dollar over the stipule* 

tion. 1 withdraw the objection. 

THE COURT: All right. 

THU WITNESS: Yea, I am. 

BY MR. RYAN: 

0 Now, can you give us your opinion with 

respect to the personal income tax returns of Mr. Uornberger 
for the year '67; yes or no? 

A Yea, I can. 

0 Have you made any schedules which wotud reflect 

your opinion? 

A Yes, I have. 

Q And are they before you? 

A Yes, they are. 
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Q Now, would you state your opinion — first 

of all, can you tell us what taxable income was reported 
on Mr. Uornberger's 1967 individual income tax return? 

A The taxable income snown on Mr. Uorberger's 

personal income tax return for the year '67 showed a figure 
of $19,962.38. 

TUE COURT: Would you explain taxable income 
to the Jury please? 

TUE WITNESS: Taxable income is arrived by 
taxing the entire income shown on the return for the 
individual, less all deductions that the individual 
is entitled to, less his exemptions. 

TUE COURT: What is left? 

TUE WITNESS: The taxable income. 

TUE COURT: The income that tax is due on? 
TUE WITNESS: That's correct. 

TUE COURT: All right. 

UY MR. RYAN: 

U Eased on the evidence in this case, can you 

tell us your opinion as to what should be reported on the 

\ 

Uomberger personal tax return? 

MR. SENDER: I object to the form of the 
question. 


25 


TUE COURT: Sustained as to form 
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what was tha tax due on April 15, 1968, for 
the tax year 1967, on Mr Hornberger's — it was a 
joint return, was it? 

ThE WIT HESS i Correct. 

THE COURT: The return based on the taxable 
income for the year '67? 

TilE WITNESS: Well, according to the taxable 
income shown on the return, the tax dae by Mr. Uorabei 
was $4,369.47 for tye year 1967. 

THE COURT: All right. 

11Y MR. RYAN: 

0 For the year 1968, can you tell us what tax w« 

due? 

A Again, for the year 1968, the tax due shown by 

the return of Mr. hornberger showed a figure of $26,600.76. 

Q Can you state your opinion as to what tax woul< 

have been due based on the extras Mr. liornberger had receiver 
and deposited into his personal bank account? 

MR. RENDER: I am going to object to the fora 
of the question, your honor. 

TUE COURT: Sustained as to for*. 


Assume for your purposes that the deposits 
made during the year 1967 were the proceeds of 
extras performed for the various purchasers that 
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closed title during 1967, do you have an opinion 
as to what the tax would be? 

THE WITNESS: 1 do. 

TUE COURT: What would it be? 

TEE WITNESS: Okay. For the year 1967, this 
corrected tax would be $23,703.74. For the year 1968 
this corrected tax would be $92,711.13. 

BY MR. RYAN: 


Q Now, I would like to direct your attention to 

the Dotal Corp. tax returns. 

Can you tell U9 what the tax&Lle income — 
first of all, can you tell us what tax was reported due by 
the Dotal Corp. on the 1967 tax return? 

A The Dotal Corp. tax return for the year 1967 

showed 9 tax due per the return of $367.81. 

U Are you familiar with Government's Exhibit 145 

(Shown to witness.) 

A Yes, 1 am. 

Q Assume — assuming — withdrawn. 

That schedule rolfects alleged extra income 
to the Dotal Corporation, does it not? 

A Yes, it does. 

Q You know who prepared it? 


25 


A 


Yes, I do 
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g Mr. Mazzella? 

A Correct. 

g Assume that the Dotal Corporation received 

the additional income as proceeds from extras shown 
on that schedule. 

Are you able to tell us or state an opinion 
what the taxable income would have been? 

A Okay. 

For the year 1967, this corrected taxable ino 
would have been $7,090.20. 

g what was the tax reported due by that corpora¬ 

tion for that year? 

A The tax reported on the return shows a figure 

again of $367.81. 

g ran you tell us your opinion as to ufcat tax 

would have been due based on the additional extra lacone? 

A based on the additional extra Inooae, there 

would have been an additional deficiency or tax due of 
$1,192.03 for the year 1967. 

MR. tiLUDLRz excuse me, Mr. Ryan. 

by the witness saying extra income, you are 

referring to "extra" meaning the extras? 

MR. RXAJ: Absolutely. 


MR. UbWDLR: Okay 
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BY MR. RYAN: 

Q For the year 1968, and based on the schedule 

of extras income to the Dotal Corporation, are you able to 
state an opinion as to what should have been reported 
as the taxable income? 

A Yes, 1 am. 

Q What should have been reported? 

A The corrected taxable income for the year 

1968, including these extras would have been $13,003.86. 

Q What was reported? 

A The taxable income shown on the return for 

Dotal for 1968 showed a figure of $781.95. 

Q Can you state how much additional tax would 

have been due by the Dotal Corporation in 1968? 

A The additional tax deficiency that would have 

been due by Dotal for the ye*r 1968 is $3,441.71. 

Q how, I would like to direct your attention to 

the Horn. Enterprises tax returns. 

Assume the facts as shown in the schedules 
before. Exhibit 145, concerning the year 1967 for ilorn 
Enterprises with respect to income from extras. Are you 
able to tell us your opinion as to what taxable income 
should have been reported by the uora Corporation? 

A The Horn Corporation for the year 1967 
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should have reported a taxable incone of $17,473.20. 

Q Can you state your opinion as to what additions 

tax would have been due by that corporation? 

A The additional tax deficiency doe on Ho rn 

Enterprises for the year 1967 would have been $3,393.73. 

Q For the year 1968, the Horn Corporation, are 

you able to state an opinion as to what the taxable 1nrnee 
should have been on the return? 

A Yes, I an. 

Q What should it have been? 

MR. BENDER: is this baaed upon the assumption 
of the schedule, 145A? 

THE WITNESS: Yes, it is. 

MR. BENDER: I diin*t ask you, I'n sorry. 

THE WITNESS: I thought you were asking se a 
question. 

MR. RYAN: The answer is yes. 

MR. SENDER: Thank you. 

THE WITNESS: I'a sorry. I forgot the ques— 

tion. 

BY MR. YAN: 

R 

Q Can you state an opinion as to what taxable 

income should have been reported on the Horn tax return for 


25 


1968? 
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A The taxable I n c ome that should have been re¬ 

ported on the Horn Enterprises tax return for 1968 is 
$925.It. 

0 What additional tax would have been due? 

k There would have been due additional tax on 

this 1968 return of $223.89. 

Q Mow, I would like to direct your attention 

to Story Book Manor tax returns. 

Assuming the extra income is shown in the 
schedules before you, are you able to tell us your opinion a^ 
to what should Lave been reported as taxable income for 196? 
asto story B ook Manor? 

A Yes. 

What should it have been? 

For Story Book Manor, Inc., for the year 1967, 
i n c o me that should have been reported $12,994.42 .j 

Q What would have been the additional tax due 

on that taxable income? 

A The additional tax due on Story Book Manor, 

Znc., for the year 1967, $2,473.09. 

Q Can you tell us your opinion, assuming the 

figures shown in the schedules before you, what the taxable 
incosm should have been repoted for Story Book Manor for 


Q 

A 


25 


the year 1968? 
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A The taxable in cone that should have been 

reported on Story Book Manor for the year 196t is $3t,9€S.23< 

Q Can you tell us what additional tax would 

have been due on that amount? 

A The additional deficiency due on Story Book 

Manor Inc., for the year 1963 is $12,960.90. 

Q I would like to direct your attention to 

Story Book Hones tax return. 

Did that corporation ewe any corporate tax? 

A This corporation does not owe any corporate 

taxes. 

Q Was it required to report — was it required 

to file a return? 

MR. BKUDER: That's objected to, your Honor. 

THE COUNT: I will allow it. 

THE WITNESS: This corporation is required to 

file a return. 

Q What kind of a return? 

*•> This corporation is required to file an in¬ 

formation return on Fom 1120S. 

Cl What is required to be stated in th&t return? 

A In this particular return are required to be 

stated the gross income less all application deductions 


arriving at a taxable incone figure. 
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Q All right. 

Now, assuming the figures as shown in the 
schedules before for the Story Book homes Corporation, 
are you able to tell us what taxable income should have 
been reported? 

A I am — yes, I am. 

Q What amount? 

A For the year 1967 on Story Book homes, Inc., 

the corrected taxable income that should have been reported 
as follows: For 1967 the figure is $15,534.48. 

Q What taxable income was reported on that 

return? 

A The taxable income shown on the return was 

$4,633.98. 

Q For the year 1*68, are you able to state an 

opinion as to what taxable income should have been reported 

by the Story Book homes Corproation? 

A Yes, I am. 

(Continued on next page.) 
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DIRECT EXAMINATION 
BY MR. RYAN: (Cont.) 


How much? 


A For the year 1968 the correct taxable income 

that should have been reported la $62,831.83. 

P What taxable Income was reported on the retornf 

A The taxable Income reported on the return 


was $1,625.1ft. 


Now, Mr. Vilardi, are you able te tell us the 


total tax due? 


A Yes, I am. 

Q For Mr. Hornberger'a retamo, and thes* 

corporations that had to pay the tax «— the three edrpofatlor 


Could you give us the sun total of all the addltl 


tax due? 


MR. BENDER: Could we have the queatlon read 


back? 


THE COURT: Read it. 

(Record read.) 

MR. BENDER: I object. 

THE COURT: Objection sustained. 

Each count is a separate charge against 
Mr. Hornberger personally for *67 and *68,for the 
corporations for '67 and '68. You must determine 


25 
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A Yes, I did. 

Q Now, which revenue act did you use to 

determine what rates should be applicable Into what anounts 
ol Money represented his Income? 

A I used the General Revenue Act In force, referr< 

to quite simply as the 195* Code. 

All right, now for the specific computations 
of each individual tax deficiency, and see, I used the appli¬ 
cable tax rates for those applicable related years shown on 
the form and other related Instruction material that 
accompanied the form. 

Q What particular section of the Internal Revenue 
Code did you rely on? 

A What particular section of the code, I do 

not know specifically at this point. I would have to researo! 
the specific section. 

Q So that these rates that you gave us — with¬ 

drawn. 

You used certain rates to calculate the 
additional tax? 

A Correct. 

Q Do we understand by your last statement that 

you estimated what the rate of tax might be? 

A That is incorrect. 
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Q In other words, without being able to give 

us a specific section. Is It Just based upon your experience 
that you know such rates apply If you have so many dollars 
of additional Income? 

NR. RTAN: Objection. 

THE COURT: Overruled. 

A I used the rates that were shown In the 

applicable tax return for the applicable year. 

THE COURT: By the applicable tax return — 
the applicable rates, you mean the tables that accom¬ 
pany the tax return? 

THE WITNESS: Your Honor, In relation to 

corporate Income tax return there Is a separate 
schedule shown In the return that Is utilised to 
compute the tax. 

This particular schedule shows the applicable 
tax rates for that particular year. 

THE COURT: Are those the tables that you used 
throughout theyear In your dally work? 

THE WITNESS: I would use the tables shown In 
the return. 

\ 

BY MR. BENDER: 

Q Did you also have a table on the Individual 


25 


return? 
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A I used the individual instruction booklet for 

the applicable related years for Mr. Hornberger. 

There is a formal Government publication that 
is issued to the public which shows the applicable rates to 
be utilized for these particular years. 

Q Do you have it with you? 

A I do not have the booklet in front of me. 

Q Just for our benefit, we'd appreciate, take 

Exhibit 8, could you Just show us — this has been introduced 
as the Dotal Building Corporation 1967 return. 

Show us the applicable statutory rate— the 
rates that you are talking about? 

A Surely. 

c 

If you will refer to schedule J called tax 
computation. There is a format here Involved in the schedule 
that shows line by line and detail by detail how to compute 
the tax for this particular return. 

Included in the format are the various 
applicable rates. If you would refer, sir, to line 4A 
and B the rates are so stipulated. Por example, on line *A 
it states that you must take 22 percent of line 1, if you 
refer to line one this line denotes taxable Income. 

If you look at line AB, it states that you 
must take 26 percent of line 3« This percentage refers 
to the remainder that is left over after you subtract your 




1 


A 6<*8a 


646 


2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 
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surtax exception from your taxable Income. 

Q With respect to the corporations you actually used 
the computation . listed on the return? 

A That * s correct. 

Q But you can't do that with the Individual? 

A That Is correct. 

Q With regard to Mr. Homberger's additional 

tax which you have given us for 1967 and 1968, did you 

refer to any specific provision of the Internal Revenue 
Code in order to determine that rate? 

A I cannot answer that question in the context 

In which I feel you are asking me It. I feel you are 
asking me two different questions at the same time. 

MR. RTAN: objection. 

THE COURT: I will allow that answer to 

stand. 

Q Please, tell us how you arrived at the 

additional tax for 1967 and 1968 of Mr. Hornberger? 

A Okay. I arrived at the additional tax for 

Mr. Hornberger for the years 1967 and 1968 as follows: 

I took his taxable Income shown on his parti- 

\ 

cular return, I added these alleged additions and arrived 
at a corrected taxable Income. Using this — you want me to 


25 


continue or 
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THE COURT: Continue the answer. 


(Continuing) I thought I was being stopped. 


NR. BENDER: No, we wouldn't stop you. 


THE WITNESS: Using this corrected taxable 


In cone as the base, I then used the applicable related 


tables shown In the Government's instruction booklet 


for Individuals and applied these tables to each 


of these related different taxable Incoses for the 


related years and I arrived at the tax. 


BY NR. BENDER: 


You did not look at Section 316 of the Internal 


Revenue Code at all? 


No, I did not*for the computation of these 


related taxes specifically, 


HR.. BENDER: I move to strike — 


THE COURT: Notion denied. 


NR. BENDER: Do you want me to say what I am 


moving to strike? 


THE COURT: If you wish I will excuse the 


Jury. 


NR. BENDER: I Just wanted to Indicate what 


I wanted to strlek. 


V/'h 


i, l 


25 


THE COURT: I thought you wanted to strike 

this witness' testimony with reference to the computation 
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of the tax of the Hornberger Individual return. 
MR. BENDER: That I am. 

THE COURT: Motion denied. 


These schedules, which reflect your opinion — 


withdrawn. 


Tour opinion which you gave us which Is 
**<»*- "*rted In these schedules — I withdraw that. 

These schedules whJch you prepared,when did 
you prepare them? 

A I would say approximately —about a month or 

so ago — I cannot recall — 

Q Prior to the trial In thlb case? 

A That is correct. 

Q These '“igures are substantially based upon the 

counts in the indictment are they not? 

A Correct. 

Q As a natter of fact, almost to the penny? 

A That's correct. 

Q What you simply did was simply take the amounts 

that are listed In the Indictment and put them In your 

schedules and give us the results; Is that right? 

\ 

A Substantially that is correct. 

Q Now, you treated this Income of Mr. Hornberger 

assuming the state of facts which was given to you by 
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Mr. Ryan and which you got from Exhibit 145 for identifi¬ 
cation that's a list of all the buyers that Mr. Hassells 
made up with the extras and with the corporation on top? 

A Correct. 

Q You got — that additional tax by In effect 

treating the extras which belonged to the corporation as 
ordinary income to Mr. Homberger; is that right? 

A That is correct. 

Q Did you treat that as — withdrawn. 

What was the nature of the additional lncosM 
that you considered that to be In framing — in giving us you:* 
opinion as to the additional tax, was it the additional salary 
was it additional commissions, was it additional compensation 
of some kind — Just tell the Court ana the Jury whether 
tint would make a difference. 

A The answer to your question is as follows: 

The nature of the additional Income would have 
to be broken down into two catagorles: Category Mo. 1, I 
would call dividend Income which would relate to those 
extras being charged back to Mr. Homberber as dividends 
from the regular 1120 corporations. 

Q Excuse me. The regular 1120 corporations are 

Story Book Manor — 




A 


Dotal and Horn Enterprises. 
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Catagory 2, would show the — would reflect 
additional taxable Income on Mr. Hornberger's return from 
Story Book HOmes, which is a subohapter S corporation. 

This additional income would be referred to 
as additional taxable Income on Mr. Hornberger's personal 
return. 


Q You are telling the Court and Jury there 

would be a difference in the way in which you would consider 
the Income allegedly received by Mr. Hornberger, insofar 
as it relates to the threell20 regular corporations— Dotal, 
Manor and Horn — and the Story Book Homes, which was the 
1120's; is that right? 

A In connection with the type of income the 

answer to your question is no. 

Q Well, with respect to the dividend income, is 

it your testimony that you calculated the additional tax in 
this case as testified to — based upon the theory 
that Mr. Hornberger as the stockholder of these three 
corporations, received a constructive dividend which was 
in the form of Income that he should have reported on his 
individual returns? 

\ 

A The answer to your question there is yes. 

Q Now, I ask you in determining that did you 


apply Section 316 of the Internal Revenue Code? 
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A I do not know what 316 of the Internal Revenue 

Code — as far as the specific area !;hat you are talking about 
within the section applies to it. 

Q Don't you know that defines the nature of 

a dividend? 

A Again in answer to the context in which you 

are putting the question to me I cannot answer that question. 

Q In order for Mr. Homberger to have received 

a constructive dividend from Dotal, Horn and Manor, wouldn't 
there ahve to be some basic conditions before — which have 
to be proven — before — before there could ever be a 
dividend to him? 

A The answer there is yes. 

Q Isn't that — aren't those conditions 

referred to in Section 316 of the Internal Revenue Code — 

THE COURT: Objection sustained. 

If you would like to read 316, you may read 

it. 

MR. BENDER: He is the expert, your Honor. 

THE COURT: He isn't the expert on the law. 

He is expert on the computations. 

I don't know whsat 316 means. I will have 

to read it to learn it. 

Next question, Mr. Bender. 
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Q I take It then that In giving us the benefit 

of your opinion with respect to the additional taxes that 

Mr. Homberger owed — assuming the state of facts In 145 _ 

you did not consider those conditions that would have to 
be proven In order to construct the dividend; Is that 
right? 

A I cannot answer that question simply because 

I do not know what conditions you are referring to. 

Q Veil, you said that there were certain 

conditions that would have to exist before you could construe t 
the dividend. 

A That Is correct. 

I don't know what conditions you are referring 
to. 

Q You are the expert. 

MR. RYAN: Objection. 

THE COURT: Objection sustained. It's argu¬ 
mentative. 

Q What are those conditions If you know? 

A Are you asking me a general question as to 

general conditions — Is this your question? 

Q I am asking you based upon this case: Assuming 

the facts In 145 for Identification — assuming all of It Is 


true 
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A Okay. 

Q — what are the conditions that the Government 

has to show In order to say that that man got a constructive 
dividend? 

A The conditions are as follows: 

Condition No. 1: That it must be shown that thi 
corporation included these extras as Income on its corporate 
Income tax return for the related respective years. 

Condition No. 2: Insofar as it is deemed or 
alleged in this particular case that the corporation 
has included these amounts as additional income in its 
corporate returns by the fact that Mr. Hornberger deposited 
these checks to his personal accounts, he has enjoyed the 
benefit of the use of these monies. 

Under these circumstances, it would be deemed 
to be a dividend to Mr. Hornberger, respec tlvely. 

Q A. e those the conditions? 

A These are general conditions I am stating 

to you. 

MR. RYAN: Objection. 

THE COURT: Mr Bender, you are transmitting yoi 

disbelief and amazement. 

MR. BENDER: I'm sorry. 

THE COURT: Youare asking this witness to expres 







A 6 5 6 3 

1** Vilardl - cross 654 

an opinion as a matter of law. 

I won't permit any further questions that 
relate to Jt. 

This witness is not being presented as an 
expert on tax law. 

MR. BENDER: Do you want me to stop? 

THECOURT: I preclude any further questioning 

that calls for an opinion on the tax law. 

BY MR. BENDER: 

Q With respect to your computations, the 

corporations — assuming the fact as Mr. Ryan said to you — 
would owe additional income to the extras; is that right? 

A Correct. 

Q Your computation was based upon what the tax 

would be if they had included the additional extras? 

A That is correct. 

Q Then you are saying that the same extras 

which the corporation would have been required to pay a 
tax on, those same extras when Mr. Hornberger put them in his 
bank account, he received a constructive dividend to which 
he has to pay a tax on it; is that right? 

A Yes. 

Q Under your theory on the taxation of the same 

extras, the corporation pays the tax on it and Mr. Hornberger 
pays the tax in addition? 

A That is correct. 
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individually as well as their retained earnings? 

Do you understand the question? 

A Wo, you threw two things at me. 

I'm thoroughly confused about your question. 

THE COURT: We will suspend at this point for 
lunch. X will ask the jury to return at 2:IS. 

(Whereupon jury leaves courtroom.) 

THE COURT: Now, on the schedule. 

MR. BENDER; I certainly object to 146 for 
identification, because in my opinion there was an 
improper foundation laid for the figures. The figures 
as calculated are incorrect based upon the theory of 
the Goveri aent that Mr. Homberger's income was a 
constructive dividend. 

THE COURT: Are you saying that the Government 
— those who are not before me please sit down. It 
is most distracting. 

Are you saying that the Governm e nt called this 
a"constructive dividend" and as a constructive 
dividend it might be possible at a lower rate? Is that 
what you are saying, Mr. Bender? 

MR. BENDER: It might not be taxable at all if 
it was not proven to be — 

THE COURT: Suppose the Government didn't say — • 
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2 

MR. BENDER: Would you let me finish, please. 

3 

THE COURT: Yes. 

4 

MR. BENDER: Unless you understand the theory 

5 

^ know you are far ahead of me —— but let me try to 

6 

explain it. 

7 

There are totally different ways in which you 

8 

figure a tax, depending upon whether you have ordinary 

9 

compensation, salaries or other types of income and 

10 

where you are trying to construct a dividend because 

11 

in effect you have to apply the statute which defines 

12 

what a dividend is. 

13 

What the theory of the Government is this: that 

14 

Mr. Homberger who is the sole stockholder of these 

15 

corporations diverted corporate income into his own 

16 

pocket so to speak. We say that he, therefore, re¬ 

17 

ceived a dividend —a constructive dividend from the 

18 

corporation. Now, the law is clear, before you can saj 

19 

Mr. Homberger received a constructive dividend, you 

20 

follow specific statutes which define the term. Unless 

21 

those conditions are met, there is none. 

22 

THE COURT: Is that your full argument? 

23 

MR. BENDER: That is what I am trying to say. 

24 

THE COURT: Is that your full argument? 

25 

i 

MR. BENDER: On the constructive dividend. 


i 
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THE COURT: Z want to know when you are through 
and I will give you sty offhand opinion why I think 
that vigorous argument that you are making from the 
outset falls by the wayside. 

MR. BIRDER: All right, your Honor. 

THE COURT: Number one, we are only talking 
about Mr7 Hornberger 1 s income tax return — 

MR. BENDER: At the moment. 

THE COURT: — Counts 1 and 2? 

All right, the answer is "yes." 

MR. BENDER: I am sorry. 

THE COURT: As far as the Chapter S Corporation- 

MR ( BENDER: Doesn't apply. 

THE COURT: Let us look at the income that the 
Government claims that he got out of Chapter S, Story 
Book, right? 

MR. BENDER: Go ahead. 

THE COURT: They say $50,000.00 in 1967 and 
$62,000.00 in 1968. Let us assume the Government 
proved no other dividend coming out of any other 
corporation. All the Gov e rnment must prove was there 
was a substantial understatement and that they owed 
the Government a substantial tax, not the specific* 
amount. 
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2 

You can argue about the three corporations end 


3 

give me any kind of theory you want end let's isw— 


4 

the Government was all wrong and he should have been 


5 

not taxed a nickel' s worth, but it is a question of 


6 

fact for the jury and that is the way I will charge it. 


7 

There is still another theory -1 and X do Sot ' 


8 

propose to be a tax expert. I probably know less tftMh 

, } 

9 

Mr. vilardi who you tried to qualify as s tax expert 


10 

in lax law. It is just my impressiom that if an 


11 

individual wrongfully takes from a corporation — 


12 

appropriates the money and puts it into his account 


13 

he is charged with the money as normal income just qp.- 

s, ( 

4 

• 1 

14 

an embezzler might be charged. X do not know whether 

4 

' • 

15 

that theory is one of the Government's theories ami X 

* 

16 

do not know if I am correct. It strikes ms as pure 


17 

basic logic. 


18 

You want to steer the Government onto a oourse 


19 

of constructive dividend and you say the Government^ ' 


20 

elected that apparently. 


21 

Well, first, I do not know whether the Govsnosu 


22 

elected to do that because to this mosant X have mot 


23 

gotten the transcript of the pre-trial *»*i I waanft 


24 

25 

present when the so-called bill of particulars wore 

made. 
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Ton can respond to that, Mr. Bender, because I 
know you are deep in tax work. 

MR. BENDER: Your Honor, Z suggest that you 
read Di Zenso (phonetics) against the Cosnissioner, 
which is an opinion in the 2nd Circuit. 

THE COURT: Which is that? 

£ 

MR. BENDER: Di Zenxo against the CoasBissioner. 

THE COURT: From the title that is not a 
criminal case. 

MR. BENDER: It doesn't make any difference. 

THE COURT: It certainly does. 

MR. RYAN: Correct. 

THE COURT: In a civil case, the Goverasent must 
prove by a preponderance of the credible testimony what 
it is entitled to for the jury can return a verdict on 
the amount due. 

Here the Government must only prove that a 
substantial amount of the taxes due. 

You might speak of a double tax — 

MR. RYAN: That case is 348Z 2nd — 

MR. BENDER: Can I tell you why I am citing it 
to you?* 

THE COURT: What is the page? 

MR. RYAN: 122. 
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MR. BENDER: — Because the very argument was 
made in that case, namely that the Government — it 
is true it is a civil case — the Gove rnm ent not 

have toi prove where there is a diversion of 


by a stockholder — just as the Government claims here 


— they don 1 1 have to denominate it — the kind of 
income. It could be salary, compensation, bonuses. 
The 2nd Circuit said absolutely not. There was only 
one way in 4jhich Y° u could charge that with inoass 

that* s why a constructive dividend theory and that's 

\ 

what Di Zenso (phonetics) holds. I am only saying to 
you that I have \een trying this case right from its 

4 

inception, based on the Government's statement 


the pre-trial conference here and in this report which 
they turned over to me that this is a constructive 
dividend case, and I say to you —— to your Honor — 
that is what I have been trying to work up to here. 

In order for your Honor to charge this jury 
correctly, you have to charge them on Section 316 of 
the Internal Revenue Code and the regulations issued 
thereunder. 

THE COURT: You finally have come to your 
requests — 

MR. BENDER: I knew I shouldn't have. 
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THE COURT: You are talking about requests to 
charge and you are going to request that this is 
your theory. Why don't you put it before me? 

MR. BENDER: It is the Government's theory. 

THE COURT: It is your defense then. 

MR. BENDER: Judge, what do you mean by "defense 
I just want the proper connotations to be made. 
You are accepting Mr. Vilardi's statement just like it 


is ordinary income. That is all I was objecting to. 

THE COURT: I am saying something different. 

MR. BENDER: I agree with you about Counts 9 and 
10. I still have the right to whittle down the tax, 
don't I? 

THE COURT: Put in that perspective, I could 
understand. I thought you are arguing that that 
defeated the claim. 

MR. BENDER: You are way ahead of me. I wasn't 
thinking about that at all. I am trying to knock out 
the counts one by one and you want me to knock the 
whole thing out. I figure if I knock out one at a time 
it will be helpful to the defendant. 

THE COURT: Do you want to come in and argue 
this, Mr. Bender? 




> r*fc> 
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MR. BENDER: Where? 
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THE COURT: At 2:00 o’clock. 

MR. BENDER* I do not know if there is anything 
further to argue. 

THE COURT: I haven't heard Mr. Ryan. 

MR. BENDER: I will be back at 2:00 o'clock. 

THE COURT: Have you anything to say about it? 

MR. RYAN: At the moment I do not. I had 
difficulty in following the argument of Mr. Bender. 

MR. BENDER: I am not too clear , your Honor. 

I apologize. 

THE COURT: I know what he is saying. 

This was income to the corporation and when Mr. 
Hornberger got it, it was the same as if it csbm thxumqfi 
the corporation, but before you know whether he oould 
get it you must know whether the corporation had Loeeei 
and whether it could be deducted and you should have 
made a complete audit of every corporation — 

MR. BENDER: They did. 

THE COURT: If it was available for dividends -- 

MR. BENDER: They did. The testimony is that 
have. There are revenue agent reports issued for every 
one of these corporations listing the civil llabilitlei. 

TIIE COURT: Dees it show that there were ( was 
surplus available in the form of dividends? 
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MR. BENDER: You are asking me? This is the 
Government's proof. They have to prove a deficiency 
beyond a reasonable doubt. 

THE COURT: Now we are talking about burden of 
proof and admissibility of evidence. 

We may very well be talking about a matter that 
on its face is evidence that it was a constructive 
dividend in favor of the stockholder — its face. 

It was received on the basis of the profits 
they made in 1967 and 1968, that it was available. 

It may not be available. It may be subject to explana¬ 
tion. 

What you are saying is the fact that he receiver 
this money and that the corporation didn't make a 
profit in those years, that it's not introduceable 
into evidence without a showing by the Government of 
some proof that this money in fact was available for 
dividends. 

That's a slightly different question than you 
put. You are just saying that in a civil case, in 
order to establish a right of the Government vo a 
tax, they must show that the corporation at the time 
this was done was in a position to declare a dividend 
— it was surplus. 
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MR. BENDER: Judge f when we try a criminal 
evasion case, one of the substantial elmnents is a 
substantial tax due and owing. You don« t talk the 
Internal Revenue code. Section 3201 says only one 
who unlawfully attempts to evade. That's why I cited 
Di Zen.:o (phonetics). 

THE COURT: The purpose is a lot different in 
* civil than in a criminal case. 

MR. BENDER: You will find there they put the 
burden on the taxpayer, because when the Coestissloner 
asserts a proposed deficiency in tax, under the statute! 
there is a presumption that it is correct and the burd 
is put on the taxpayer. 


THE COURT: I am not going to write the opinion 
reversing or firming, but I might say you are almost 
pointing to what I am saying. 

In a civil case, where the Government is suing 
to recover, all it need do is establish the right to 
the tax and the burden shifts — the burden of going 
forward shifts to the taxpayer, because he knows what 
has been happening with the corporation and that's a 
defense. 

MR. BENDER: Not if they specifically present* 



the theory on which they are claiming there was 





A 668 a 

a 

Vilardi-croas 
additional incone. 

THE COURT: You come back at 2:00 o’clock. 

MR. BENDER: Could we make it a little later? 
THE COURT: I am having the jury come back at 


(Luncheon recess taken. ) 
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AFTERNOON SESSION 

(The following occurred in the absence of the 

lurv.) 

THE COURT: Where is Mr. Bender? 

THE CLERK: Right outside, your Honor. 

THE COURT: Mr. Ryan, do you have anything to 
say about the argument made by the defendant here? 

ME. RYAN: I find the arqrvssent is addressed to 
specific evidence and specific issues in the case. 

He has an argument attached to the schedule. No. 1 # 
prepared by Mr. Vilardi. On that point, this 
schedule represents a summary of his testimony. I 
think it's admissible for that purpose alone. It's 
not evidence. It's a stannary to aid the jury. 

No. 2, if he's arguing that the Gov e r nme nt 
does not — has not proved Counts — has a deficiency 
in proof, because it hasn't offered evidence of the 
financial condition of the corporation to declare a 
dividend attributable to Homberger for his indivldua 
return, we answer this. Mr. Vilardi in fact did do 
that. He had to do that in order to compute what the 
taxable income should have been. 

I did not elicit it on direct because I 
thought it would simply confuse: but the witness is 
here and he can be thoroughly cross-examined about 
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how he computed the taxable income to be reported by 


2 

Hombercrer on his individual — 

3 

THE COURT: You haven't net the argument at 

4 

all. How we are talking about —- first wo are talkinq 

5 

about what the Government agreed to, and Mr. Render 

6 

says that the Government aqreed that the income from 

7 

the extras except from the Chapter S corporations 

8 

were constructive dividends. 

9 

How, in Dizenzo -- Dizenzo apparently reiects 

10 

the suggestion I had, that money taken from a 

11 

corporation unlawfully can be treated as normal 

12 

income. 

13 

.So you may be confined to the theory that this 

14 

was a constructive dividend. 

15 

MR. RYAN: We are. 

16 

THE COURT: All right. The arerument here made 

17 

is under 316. You cannot have a dividend unless it's 

18 

declared out of earnings of surplus. 

19 

MR. KYAM: Well, all right. That's no problem 

20 

because Mr. Vilardi in computing the taxable income 


took those considerations into account. 

21 



hs a matter of fact, as Mr. Bender knows from 

22 


23 

the Regional Counsel's statement, they did not 


attribute all of the extras — they did not attribute 

24 



$4,500 of extras to Horn! orger because to that extent 

25 



tnere would not have been a surplus, taking into 
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account the upper — the balance sheet of the 
corporation. 

TlfE COURT: When were these corporations 
organized, can von tell me? 

MR. RYAN* It*s on the tax return, I'm sure. 

Date incorporated, September, '62. 

THE COURT: September? 

MR. RYAN: September, '62. 

Story Book Homes, February, 1960. 

Story Book Manor, October, *61. 

Horn Enterprises, March, *63. 

I think I've covered them all. 

MR. BENDER: Elpa? 

MR. RYAN: That's not an Issue In the case. 

THE COURT: Now, has the Government audited 
all the returns of the corporations from date of 
incorporation? 

VI LARD I: I an not aware of that, your 
Honor. Only my years. 

MR. RYAN: Evidently not. 

THE COURT: Is anyone able to testify as to 
when these corporations became active and on which 
day they started doing business? 

MR. RYAN: We do not have any specific 
evidence referring to the length of activity prior to 
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•61. 

THE COURT* Not prior to *61. 

MR. RYAN* Except — *67. 

THE COURT* *67. 

I have been unable to find any case on it. 

The only case that I found that discusses 316 is the 
one pointed out by counsel, Dizenzo against C.I.R., 
and I find that on the question of the admissibility 
of the evidence, that a foundation has been establish* 
by proof that this corporation during the two years 
—- these corporations during the two years, 1967, 

1968, paid a dividend — paid a tax, except one. I 
am not referring to Homes, incidentally. I am not 
referring to the Chapter S corporation. 

I am referring to Story Book Manor, Inc.* 

Horn Enterprises, Inc.* and Dotal Corporation. Only 
Dotal. I'm sorry. Only Horn in 1968 failed to 
show taxable income. By theparentheses around the 
$104.82, I assumed it showed a loss. 

MR. RYAN* That's correct. 

THE COURT* That loss was taken into 
consideration in computing what the dividend would 
be in the event the extras were chargeable to Horn. 

MR. MIZZELLA: That's correct. 

THE COURT: The problem was pointed out bv 
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Judge Lombard in Dixenxo, 348 F. 2d, 122, Second 
Circuit, 1965, at pages 126 and 127. 

"The Government has in this case pointed to 
the difficulty of reconstructing the earnings and 
profits of Patsy Frank," which was the corporation, 

.in view of the corporation's hopelessly Inadequate 
books and records. The answer to this problem is not 
to give a special meaning to the language of Section II 
which, incidentally, is Section 316 of United States 
Code. 


MR. 

RYAN t 

Correct. 

THE 

COURT* 

Title 26. 

MR. 

BENDER* 

No. Internal Revenue 

THE 

COURT* 

It's the old code. 

MR. 

BENDER* 

Yes. 

MR. 

RYAN* 

Right. A new number. 

THE 

COURT* 

That is right. 


■However, but rather to place the burden on 
the individual taxpayer to establish that the 
corporation did not have earnings in profits equal 
to the amounts diverted.■ 

How, I do not think that that's shifting the 


burden of proof to the defendant. The Government 
still has the burden of proving the guilt of the 
defendant beyond a reasonable doubt. 
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I do think that this evidence is admissible 
and, of course, subject to explanation and rebuttal 
by the defendant, explaining that these monies were 
not dividends because the Government had no eaminers 
as surplus during those vears. 

MR. RYAN* The corporations had no earnings. 

THE COURT: What did I say? 

MR. RYAN: Yes. You missr>oke. That's all. 

MR. BENDER: Would you like me to just comment 

briefly on that, your Honor? 

•> 

THE COURT: Yes, surely. 

MR. BENDER: I think, your Honor, I say this 
with greatest respect, your interpreting that one 
paragraph of Judge bombard's opinion without 
considering the reasons why he made that statement, 
and that is this: 

THE COURT: Oh, I — the previous sentence T 
read, he said the Patsy Frank records, without even 
referring to the opinion, were in a ness. 

MR. BENDER: No. What I'm trying — 

THE COURT: When he talks about "place the 
burden on individual taxpayers," in the plural. 

MR. BENDER: You know the reason why? 

THE COURT: Why? 

MR. BENDER: You see, it's a civil case. 


*> 
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THE COURT* Yes. 

MR. BENDER* The presumption of the correctnes 
of the proposed deficiency existed and the burden of 
disproving the correctness of the Coamissioner's 
determination was a burden that the taxpayer had to 
maintain. 

THE COURT* Yes. 

MR. BENDER* The only reason why the Circuit 
Court said that the burden is on the taxpayer, to pro* 
that there were not sufficient earnings in profits and 
accumulated, retained earninqs, is because the burden 
was on the taxpayer in the beginning, since there was 
a presumption of correctness. The burden was on the 
taxpayer to overcame the presumption. Therefore, the 
burden was on him. 

But in this case the burden at all times is an 
the Government to prove the correctness of the 
deficiency asserted against the defendant. 

THE COURT* I disagree with you there. 

MR. BENDER* Okay. 

THE COURT* The burden of proving the guilt 
of the defendant as one of the essential elements of 
the crime charged is that there was a substantial 
deficiency. Not to prove the amount of tax due. 

I say, I am ruling on this as a matter of 
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evidence, the admissibility of the evidence, and I cay 
there is enough to indicate that the corporation had 
earnings in surplus and that in accordance with 316 — 
and that is the only relationship the argument has to 
316 — is that it may be considered a constructive 
dividend. 

MP. nFTNDER: Just so that the record is clear 
and nobody ever says, it this should qo wrono, that I 
haven't called to your attention every aspect of this, 

I want to add that not only does the 316 apply here, 
to show that there were earn inns in profits, current 
earnings in profits, and under the statute you first 
look at current earnings and then go to retained 
earnings or accumulated earnincrs, those eaminas and 
profits or accumulated earnings must be further 
reduced by the amount of the proposed income tax 
deficiencies that are proposed acainst these 
corporations. 

THE COUHTs T* vou lock at the balance sheets 
of these corporations, the earnings in profits are net 
amounts after taxes are paid. Eo in order to determine 
whether there is sufficient earnings in profits here, 
you have to take the figures that Mr. Villardi 
indicates in his revenue aonnt's report, cony of which 


25 


Mr. Pyan was good enoucrh to oive me, and you have to 
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reduce each one of the earnings in profits by that 


amount. 


And I say to you 


THE COURTs Because those would be taxable to 
the corporation and wouldn't be available for 
dividends, you are saying? 

MR. -ENDERs Exactly. 

THE COURTs You can bring that out on cross- 
examination. 

MR. BENDERs No. I say that there is a failure 
of proof. To have considered that — 

THE COURTs I say again, so I make my position 
clear — 

MR. BENDERs You say the burden is on us. 

THE COURTs No. I want to make it very clear 
that I understand your argument, and even though the 
burden is greater in the criminal case than the civil 
case, the burden of proof, the elements are different. 
The Government need not prove beyond a reasonable 

* 

doubt the precise maount of tax that was due. It need 
only prove that a substantial amount was due. 


The Government need not prove with any deg 


of accuracy how much the tax would have been to the 
corporation. 


25 


The witness has testified, the defendant has 
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the opportunity to show the jury that it was less and 
even the opportunity to 3 bow the jurv that it was 
substantially less and that tho Government failed to 
prove a substantial tax was due. 


I will allow it. 


I have not seen anv criminal case. T 
shepardized Dizenzo and just found a tax court case 
that referred to Dizenzo. Nothing else. 

MR. RYANt I would like to point out —— 

THE COURT: If vou have a criminal case in coin 
that says the burden —— it's the Government's burden 
to prove — and I assume when you say "prove," prove 
beyond a reasonable doubt —— that this constructive 
dividend canes out of earnings in profits, I would be 
glad to receive it. T have been unable to find it. 

I think Dizenzo looks like it, seems to support 
your position, but on analysis T find it inapposite. 

HR. RENDER: You know. Judge, usually T stop 
looking when I find a Second Circuit court case, 
because I find — 

THE COURT: When vou find one in point, you 

mean? 

MR. BENDER: Ye*. 

THE CO T, ET: That’s all rioht. 


MR. nENDP": And in the tax — 
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MR. BENDERs In a tax evasion case, I*ve 
used -'ivil cases which establish the principle. 
I can * t — 


always 

But 


(continued p«»xt naae) 
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1 THE COURT: I think as a general rule it is 

pmr2 2 



all right, hut I — specifically, in tnis case. 

3 

I don't think it is appropriate. 

4 

MR. nEJULR: 1 tnink really what we're talking 

5 

about anyway is not Counts 9 and 10 of the indictment 

6 

because I told your donor that I quite agree with your 

7 

analysis before. 

» 

8 

We're talking about Counts 2 to 8, inclusive. 

9 

on the basis of which — 

10 

► 

THU COURT: Mr. dernier, I agree with you. 

11 

If I give my theory to the Jury and I keep all 

12 

these corporate dividends in the case, as attributab] 

13 

to Mr. ilornberger, coinr.it reversible error, because 

14 

I have presented a substantial amount of money he 

15 

received as income and if that were eliminated 

16 

it night very well bring on another — bring a 

17 

different result. 

18 

MR. BLiJDElc L agree, your honor. 

19 

THU COURT: Jut I also know and see that it 

20 

has nothing to do with counts 9 and 10. 

21 

MK. RYAd: The only tiling 1 wanted to point 

22 

out was with respect to cases. The O'Rourke case 

23 

cited in the requests to charge is a criminal case 

24 

on constructive dividend, supporting that it is 

25 

a factual question for a Jury to decide. 


\ 
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THE COURT: Well, there is no question it is 
a factual question. This is a question. 

MR. RYAN : Admissibility, that's the point. 

TdL COURT: That is not the point that is 
argued. I don't know why the lawyers can't argue 
the same point. 

Mr. bender is saying this evidence is not 
admissible and should be stricken from record. 
That'3 what he is saying. 

MR. RYAN: That's correct. We say it is 
admissible. 

The COURT: You are saying once you have the 
evidence, it is a fact question for the Jury. 

Of course it is. It's an essential element of the 

crime charged. 

MR. RYAN: 1 need say no more. 

TNL COURT’: All right. Seat the Jury. 

MR. URNDCR: Your Honor, before you call the 
Jury in, could we just get one thing clear? 

In view of what Mr. Ryan said about Elpa 
builders not being in the case, could X just inquire 
whether or not the — any of the extras which the 
Government claims that Llpa omitted from the 
return, even though blpa is not charged in the 
Count, were those omitted extras charged to 
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3 Mr. Homberger under the constructive dividend 
theory in Counts 1 and 2? 

Mil. RYAN: .4o. We did not attribute any 

t 

Llpa income to Mr. homberger. 

MR. BENDER: None at all? Very good. 

THE COURT: We will work, late tonight, 
gentlemen. Just be prepared to stay. 

(Jury present.) 

THE COURT: You nay proceed, Mr. bender. 

Have you completed your cross? 

MR. BENDER: I don't remember where we were. 

I think, your honor I — 1 — 

TUi COURT: Do you want the reporter to call 
down and get the last question? 

MR. BENDER: I don't think so, your honor. 

THE COURT: All right. Go ahead. 
CROSS-EXAMINATION 
BY MR. BENUER (Cont'd): 

Q Mr. Vilardi, I'm only talking now pr directing 

this question to your qualifications as an expert. 

Withdraw that. 

iiot to your qulifications, but to your exper¬ 
ience and your knowledge of the Internal Revenue Code. 

Assume that Mr. homberger in receiving the 


25 


extras money, which he uepositea to tne corporation am. 
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2 

which he intended to hold for tne corporation, as an agent 


3 

fo the corporations and taan return the money to the corpor¬ 


4 

ation, would tiie fact tnat tne moiney was retained fay him 


5 

and put in his bank account under tnose circumstances 


6 

constitute incone to nici? 


7 

A It depends on what you mean fay the term agent. 


8 

U Assume that his intention was to take the extr< 

LS 

9 

which were payable normally to the corporation, have it 


10 

out to his name, but that he was holding it for the 


11 

corporation and intending to return it to the corporation. 


12 

A Well, in what respect was he holding this laone] 


13 

as a creditor, as a stokholder? 


14 

15 

U Are you going to ask — if you can't answer 

the question, just say you can't answer the question. 


16 

A 1 cannot answer the question. 


17 

U nut there is a question in your mind provided 


18 

that there were certain other factors that existed; is 


19 

that what you are saying? 


20 

MK. i<YAW: Objection. 


21 

VhLi COURT: Objection sustained. 


22 

£ Jo you know what an agent is? 


23 

A Third-party individual. 


24 

J Is that the definition of an agent? 


25 

A You're not letting r ae continue. 
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U I won't stop you, Mr. Vilardi. 

A It is lay understanding that an ayent in trie 

context in which you are asking me this question is a 
^^• r d-p*rty individual wao is holuiny funas separate ana 
apart from the main funds of Lnat particular entity. 

<j You think, in other words, that — 1 withdraw 

that, but under these circumstances, that I've askeu you 
to assume, if Hr. nomberyer, wlio is the principal 
stockholder anu tiie president of Jotal, horn. Manor and — 
Dotal, Horn, Manor — what's the other? 

A homes. 

MU. rtObFoOhY: noi&es. 

U ho. I don't want homes. Oh, anu tlpa — 

is it Elpa? ho. Then it would be uotal, .-lanor and horn, 
president of the corporations, sinyle, sole stockholder? 

A Riynt. 

W Takes tnese extra checks wih the intention 

of returniny them to tne corporation, holding tnem for the 
corporation and in fact does return then to the corporation, 
would you say under tnose circumstances he would oe acting 
as an agent for the principal, being tne corporations, and 
he would not be taxable? 

MR. RYA.4: Objectionable. 


25 


Tiin COURT: 


Are you asking tills witness to 
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6 Vilardi - cross 

answer that as an expert? 

HR. HLdDLR: If you see any objection to it. 
I'll withdraw it. 

THE COURT: do. I want to know the purpose 

of it. 

HR. SENDER: he's an expert. 

THE COURT: Objection sustained, 
he's not an expert in tax law. 

MR. SENDER: Well, if he isn't, then I mows 

to — 

THE COURT: Motion denied, lie's here as an 
expert computing the tax, as I understand it. 

That's the way it was presented to the Jury, 
to tell tiie Jury how he computed the *•«« due. 

JY MR. BENDER: 


17 

18 

19 

20 
21 
22 

23 

24 


U All right. Assuming the extra monies which 

Mr. iiomberger directed to be paid to him and which he 
deposited in his personal account, with respect to the 
extras relating to dotal, Horn and Manor, assume that he 
was acting as an agent for those corporations, intending to 
return the money and does, what would be the computation 

or would there be any additional tax assuming those stats of 
facts, on that money that Mr. uornberger recevied; do you 
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be different with respect to whether there was any additional 

Income? 

A Objection sustained. 

MR. RYAN: Objection. 

THE COURT: It still asks this witness to 
express an opinion as to the consequences of the 
intention between the parties. 

MR. BENDER: All right. 1*11 — 

THE COURT: I don’t want you to ask any other 
questions that require hla to express his opinion 
as to the law. If you want to ask him how he would 
compute the corporate tax if the money went into the 
corporation, 1*11 allow that. 


MR. BENDER: That’s what I will do. 


BY MR. BENDER: 


Q Assuming this — what I told you, that the — 

Mr. Hornberger directed the payments of the extras from these 
three corproatlons to be paid to him, in 1967, deposited 
them into his own account, in the amounts refleeted on the 
schedule which is H15A and returned them to the corporation, 
what would be the tax that Mr. Hornberger would owe, if 
any, on those amounts that he returned to the corporation. 

A It appears you are asking me the same question. 

Q I'm asking you what the tax is. I'm not asking 


f 
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you for a legal opinion, calculate the tax for us. 

THE COURT: Objection sustained. 

MR. RYAN: Objection. 

Q And I ask you the same question with respect 

to the year 1968 . 

MR. RYAN: Objection. 

THE COURT: Same objection. Sustained. 

You may ask what the tax w uld be to the 
corporations if these were corporate funds that were ip 
the corporation. If you wish. 

I know you think you are asking the same 
question, so when you stare at me like this in blank, 

I'm Just directing you to ask the question that this 
witness can answer. 

I said, he's qualified as an expert to 
express an opinion as to how a tax would be computed. 

If you are — if you ask him a question based on 
a legal conclusion or an opinion as to the relationship 
between the parties, and then based on that what the tax 
would be, you are asking the same question I objected 
to. 

MR. BENDER: I have no further questions. 

THE COURT: Anything further? 


25 


MR. RYAN: Nothing further 
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THE COURT: You may step down. 

(Witness excused.) 

THE COURT: Next witness. 

MR. RYAN: Your Honor, at this time I’d like 
to offer In evidence 145 cuid 146 . 

MR. BENDER: I've objected. 

THE COURT: Is that what was objected to and 
I said that I reserved decision on It? 

MR. BENDER: Yes. 

MR. RYAN: Yes. 

THE COURT: Objection overruled. 

It’s all — may I see the exhibits? It's 
146 , 146 a, b, C, and D and the Jury Is Instructed 
that this Is not testimony. 

It Is a summary of Mr. Vilardi’s testimony 
and isn't intended to give any substance or credl- 
b 91 ity to Mr. Vilardi's testimony, but Is to act 
solely as a reminder as to what his testimony is and 
I permitting it to go before the Jury only because 
it contains many figures that the Jury possibly couldn't 
remember without a guide. 

So if you use It correctly, it will be used 
appropriately. 

In other words, this is not the evidence. What 
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Mr. Vilardi testified to and the cross-examination, 
testing his credibility, i3 the evidence. 

This Just is so that you may recall the figures 
that he used. 

THE CLERK: 146, 146A, B, C, and D, previously 
marked for identification, now marked in evidence. 

(So marked.) 

MR. RYAN: I offer 145. 

MR. BENDER: May I see it? I don’t have a 

copy. 

MR. RYAN: Handing counsel 144. 

THE COURT: May I see it? 

MR. BENDER: Give it to the Judge. I Just 
wanted to compare it. Judge. 

THE COURT: Don't you have copies? 

MR. BENDER: No. This is — 

MR. RYAN: 145,1 don't have a copy. 

THE COURT: Any objection to this? 

MR. BENDER: I haverft compared it yet. 

I would like to. 

THE COURT: Do you have any more witnesses, 

Mr. Ryan? 


MR. RYAN: No, your Honor. 

THE COURT: Does the Government rest subject to 
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MR. RYAN: It does. 

THE COURT: All right. 

The Jury may be excused. 

(The following occurred In the absence of the 

J ury.) 

THE COURT: How many homes — how many purchases 

are reported here? 

MR. RYAN: Ninety-three. 

THE COURT: You have all 937 
MR. RYAN: Correct. 

This Is a summary of Agent Mazella's testimony 
concerning the allocation of extras. 

THE COURT: The allocation of extras? 

MR. RYAN: To the various corporations. 

THE COURT: Oh. This Is not the — what he 
characterized as unreported or unstated Income? 

MR. BENDER: No. 

MR. RYAN: No. 8 

THE COURT: This Is 93. 1 

MR. RYAN: That's right. 8 

THE COURT: And Just refers to the extra 8 

Income? ■ 

MR. RYAN: Extras. m 


THEQDURT: Any objection? 
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MB. BENDER: I would love to Just compare It. 
1 THE COURT: I am sorry. I forget that you 

didn't see It. I didn't count the number. I don't 
know anything about the figures. 

I assume that they reflect what Mr. Mazella 
testified to. 

MR. RYAN: They do. 

THE COURT: Concerning extras. 

MR. RYAN: They do. And they reflect the 
deletion on lM that Mr. Bender requested. 

(continued next page.) 
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Pc 

MR. BENDER; Your Honor, I have two comments 


:e 2pm/l 

I would like to make with respect to 145. 


3 

I would object to the schedule referring to 



it and the caption "un re ported income. " 


D 

1 have no objection if it is made "alleged 


6 

i 

unreported income." 


/ 

MR. RYAN: We will write in the word 


8 

"alleged." 


9 

MB. BENDER: That is the fire* filing. 


10 

Then I would object to the inclusion of 


11 

two purchases listed in the schedule relating to 


12 

Story Book Manor, for 1967. That is Cari Peters and 


13 

DfcC Sc^iulkind. \ 

\ 


14 

The schedule does not reflect what the books 


15 

showed as to the corporate — 


16 

THE COURT: It is what the testimony is. 


17 

MR. bender: There is nothing in the testimony 


18 

THE COURT: Do you agree? 


1« 

MR. RYAN: I disagree. 

• 

20 

MR. BENDER: Where is it? 


21 

MR. RYAN: Where is what? 


22 

MR. BENDER: Where is the testimony? 


23 

MR. RYAN: I offered it as extras. 


24 

THE COURT: Testimony or exhibits that would 


25 

support that. 
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You say there is nothin? in the record? 

MR. BENDER: No. 

THE COURT: Can you point to something? 

MR. RYAN: Mr. Mazzella testified this was a 
schedule of all the extras on the 9 3 jobs, aid these 
people are listed here and these are the amounts and 
this is the total. 

THE COURT: Can you point to it in the 
transcript? 

I assume you have the transcript. 

»*. RYAN: I -- Yes, sir. 

THE COURT: All right, point to it. 

MR. BENDER: Those are the only two I am 
referring to. 

I show this to your Honor. (Indicating.) 

THE COURT: It has to have support in the 
record someplace. 

I am trying to recall the problems that we 
have in determining when a corporation has surplus 
and earnings and the different theories on surplus 
and earnings that we have to become entwined in 
in order to determine whether this was really surplus 
and earnings. 

Very often it depends on how a corporation 
keeps its books. 
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1R. BENDER: I will be content, your Honor, 
if vou want to leave the case with counts 9 and 10. 

THE COURT: Let rib say this, Mr. Bender: 

That would be the safest thing to do. I never 
take the safe road. I an not interested in staking a j 
perfect record for myself. it cannot be any more. 1 
I have been bloodies more than once. I do not care. 

I make rulings on what I believe. 

Very often, I say to the Assistant, "I think ! 
this is going to do no good and you are taking a 
risk," but they insist on it. j 

;1R. BENDER: I was thinking — I wasn't thinkiJg 
that you would be doing what you did not think was 
the right thing, but there is a lot of persuasive 
force to the argument that we are advancing. There | 
is sufficient basis to do it, particularly since it 
does not throw out the Government's case. 

THE COURT: If I were standing where you were, J 
I would make the same argument. I do not know if I 
would have as much faith in it. 

I rule as a natter of evidence is it 
admissible, and very often, it depends on what kind 
of foundation you have. 

Does it bear on the issue — Not whether it's 
the ultimate issue — but whether it bears on the 
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issue. I see this as a ruling on evidence. 

I just aay where a corporation for two years 
has shown taxable income, sure there’s a possibility 
-- even showing taxable income, -- the taxable 
income might disappear through some kind of charge 
against it. I realize that. 

MR. RYAN: Page 509, your Honor. 

"Now for Story Book Manor Corporation, can you 
state your opinion? 

"Answer: Yes, I can. 

"Question: How much? 

"Answer: Since 1967 §11,241.35," which is the 
precise total including Peter's and the other. 

THE COURT: What else does he say about it? 

I do not know when you stopped and when you started 
looking at the exhibit. What is the precise total? 

MR. RYAN: This schedule has that total of 
the extras. 

THE COURT: Certainly does. 

MR.BENDER: It has the extras, but it does not 

have what the corporate books show -- 

MR. RYAN: I am offering it for the extras. 

THE COURT: Is that the only place where the 
extras are shown? 

MR. RYAN: Exhibits 14 through 107. 


\ 
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THE COURT: Do they show Peter's end Schulkind'i 

MR. RYAN: Yes. 

THE COURT: May I see it? 

MR. RYAN: Absolutely, 44 end 45. 

45 is a check from Peter's for $943.15. 

Exhibit 45 is a check for $2260, which ere the 
amounts stated in the schedule. 

(Document shown to Court.) 

THE COURT: Do you agree it is there, Mr. 

Bender? 

MR. BENDER: Yes. 

THE COURT: Do you agree, then, it is proper? 

MR. BENDER: Well, it is the only one where 
the column under the corporate books -- what the 
corporate books reflect, is not listed. 

I thought in view of that the extras 
are meaningless unless you indicate what the total 
amount of income is as reported on the corporate 
books and records as to that purchase. 

THE COURT: I will allow it. I will instruct 
the jury it is only for the purpose of being a 
summary, but in every case where it says, "unreported 
income” insert "alleged." 

Will you do that now to Mr. Bender's 


25 


satisfaction, or if you want to do it yourself. 




A 698 a 


fi 0 4 

Hlr. Bender, you may. 

MR. BENDER: V'd rather have Mr. Ryan do it. 
(Pause.) 

MR. RYAN: I hand you 145. Would you please 
look at it? 

(Document shown to counsel.) 

MR. BENDER: Not that way. 

TI1F COURT: In that Dicenza case, it is 
strange that the Government wanted to assess 
Dicenza for the full amount of his normal income, 
which is the theory I have -- and I am 3till not 
clear on how the Court determined that only if it 
is embezzled money can it be declared as normal 
income -- but it was Dicenza who argued it was a 
constructive dividend. 

He was saying, "Charge me a3 a constructive 
dividend and not with normal income." 

MR. BENDER: Could it be just erased and 

put in? 

THE COURT: May I 3ee it? 

(Document 3hown to Court.) 

THE COURT: You mean the alleged isn't big 

enough? 

MR. BENDER: It is just inserted. 

If you think it is satisfactory, it is all 
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right rfith me. If you think it is not Airly 
presented — it is different with the others — I 
am willing to erase it and write it in. 

MR.BENDER: I don't want you to do that. 

THE COURT: We like our litigants to be satis¬ 
fied if we can possibly satisfy them. 

All right, I have altered it. I hope it is 
satisfactory. Show it to Mr. Bender. 

(Document shown to counsel.) 

MR. BENDER: Thank you, your Honor. 

THE COURT: Has the other exhibit been admitted? 
THE CLERK: It has. 

This one here has not. 

THE COURT: Are there any motions? 

MR. BENDER: Yes, your Honor. ' 

I haven't gone over the figures in the 
schedule. 

THE COURT: If there are any errors, call it 
to my attention. If it is not supported by the truth, 
it will be altered. 

THE CLERK: Government's exhibit 145, 
previously marked for identification, now marked in 
evidenos. 

(So marked.) 

THE COURT: Are there any motions? 


f 
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MR. BENDER: Yea. your Honor. 

Firstly, I make the general motion that the 
Government has failed to prove by the standards 

applicable in this circuit beyci.d a reasonable doubt, 
the allegations set forth in each of the counts in 
the indictment, counts 1 through 10. 

In particular, I would like to state the 
Government has failed to prove that Mr. Homberger 
received a constructive dividend in 1567 and 19G8 
from Dotal, Manor and Horn Enterprises, the income 
from which the Government alleges was omitted as 
reflected in counts 1 and 2 and ask that the judgment 
for acquittal should be granted on counts 1 and 2 — 
or least that the income alleged to have been 
omitted in oounts 1 and 2 should be scaled down 


to reflect what might be the income alleged to have 
been omitted, other than on the theory of a 
constructive dividend. 

With respect to count 5, which is the charge 
defendant attempted to evade the Dotal Corporatio^i 
income tax for 1967, representing a small amoun'' of 

$1100 in taxes, I think the preof is clear the 
extra income which the Government says Dotal should 
have reported, really was not income of Dotal -- 
assuming it was income -- but the proof is clear that 
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all of these purchases, together with the main 
sale, the extras, were ourchased not from Dotal 
but from Horn Enterprises. 

I would say that the Government has failed 
completely with respect to count 5. 

THE COURT: I would like to rule on these 
motions ao you go along. They are different theories 
MR. RENDER: I am sorry. 

THE COURT: Motion as to counts 1 and 2 is 
denied. I have already ruled that the evidence of 
constructive dividend is admissible. 

• 0 

On 5, the motion is denied. I do not think 

I 

that the fact that Horn had title — I shouldn't 
even say title — contracted and conveyed the 
proporty is determinative as to who received the 


income. 


The books of Dotal say Dotal received the 
income. i can think of any number of methods and 
devices used by an individual to convey income reoei' 
from one corporation was received by another. 

There is no reason to suppose that that was 
not done in this case, in light of the records of 


Dotal. 


The very least I would say is that the Dotal 


books are admissions against that very challenge. 
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10 ' 

Dotal say3, "I have received the purchase 

2 

price," and I think it does flow that Dotal would have 

3 

received the extras. 

4 

MR. BENDER: That's assuming that there was 

5 

proof that the Dotal books said so. 

6 

All we had was one witness who said so. 

7 

When I showed him the books, he couldn't 

8 

show it. 

9 

THE COURT: I thought that the books of 

10 

► 

Dotal showed the deposits of advances on these 

11 

purchases and receipt of other noney. 

12 

MR. BENDER: i don't think there was any 

13 

such evidence, your Honor. 

14 

THE COURT: What do you say about that. 

15 

Mr. Ryan? 

16 

MR. RYAN: The Dotal books show that that 

17 

particular job was reported in its income -- the 

18 

cash received from that particular job was deposited 

19 

into the bank account. 

20 

THE COURT: How about the purchase price 

21 

in the settlement of the title with the purchaser. 

22 

wasn’t that deposited into Dotal? 

23 

MR. RYAN: According to the Dotal records, 

24 

the proceeds from that sale were deposited into the 

25 

Dotal bank account. 


f 4 

o 
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THE COURT: That is what I thought. 

I think it is irrelevant — not irrelevant — 
It might be relevant. You might argue it to the 
jury. 

• in. HEADER: it is not true. Thia is the 
failure of the Government's proof. They haven't 
proved it. It is a simple natter, take the books 
and records. I tried to point it out to Mr. Massella 

but he said he couldn't read it or wasn't familiar 
with it. » 

MR. RYAN: Mr. Vilardi sat down with Mr. 

Canale as to the corporate books and records, and 
Mr. Vilardi was told by Mr. Canale — was shown the 
books and records — that that job is a Dotal job. 

iHE COURT: Point it out in the transcript, 

please. 

(Pause.) 

THE COURT: Where are the Dotal ledger books? 

Any of the closinq statements show where 
the money went? 

MR. BENDER: They all show that they went to 

Horn. 

MR. RYAN: What buyers are we talking about? 

g * 

■iA. BENDER: Gaorae Cummings and Seidner. 

MR. RYAN: Page 412 — 
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THE COURT: 415, you mean 


700 



Where do®8 It discuss the receipt of the 
monies by Octal? 

Where is the Dotal ledger book? 

MR. RYAN: We are examining it right now. 
THE COURT: Point out where these purchases 
are listed as income to Dotal. 

(continued next page.) 
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UR. AYhM : Tne Dotal oook we have does not 
cover the period of time. This books was produced 
by the defendant. 

THE COURT: Excuse me, please. All right. 

Co ahead, lr. Ryan. 

iiR.P.YAN: Exhibit 132, the ledger book 

produced by the defendant following the Government's 
demand at pre-trial conference, does not include the 
period 1967. 

THE COURT: All right. So that is why you 
do not nrove it. 

Tell me how you do prove it? 

• 1R. RYAM: because the witness examined the 
'67 records witn .lr. Canale, as he testified to, 
made a list of these jobs on the worksheets which 
are marked for identification, and which Mr. Maasella 
relied on to attribute those extras to Dotal on those 
jobs. 

THE COURT: Where is it in the record? I 
don't understand that. Where does it say that 
Dotal received the money? That Canale told him that? 

4R.RYA:i: Correct. 

nij COURT: That’s all? 

RY/.N: Uo. It was an examination of the 


25 


recoruu. 


It was 'under this j:*oceuure. 
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THE COURT: Which records? Which books? 
Books that aren't here? 

MR. VILARDI: That is correct, your HOnor. 

MR. RYAN: Books that Mr. Canale had at the 
audit with Mr. Vilardi. 

THE COURT: Are those books the books that 
Mrs. Coletti checked, cash books? 

MR. RYAN: No. 

MR. VILARDI: No. 

THE COURT: Where are the books now? Are 
they lost? Destroyed? 

MR. RYAN: We don't know. 

MR. BENDER: What books? The books are here. 

MR. RYAN: The '67 ledger. 

THE COURT: Mr. Hornberger, I told y>u before, 
you have two lawyers and I have enough trouble 
dealing with the two lawyers. 

MR. VILARDI: if I could n&ke a statement, 
your Honor? 

THE COURT: I want to find something in the 
record that supports the count. That's all. 

MR. RYAN: Mr. Vilardi testified that he saw 
with his eyes, the books and records of the Dotal 
Corporation with Mr. Canale, that he made a list 
from an examination of those records of the income 
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reported for every job on the Dotal tax return and 
that li3t is marked for Identification. 

He testified that it's an accurate list of 
his examination. 

THE COURT: Where is the list that was marked 
for identification? 

HR. RYAN: 115. 

THE COURT: Haven't you got the bank statesttnts 
of Dotal? 

MR. RYAN: Yes, and they conflict. 

THE COURT: Don't they show that the proaeeds 
of the sale at the time of closing were deposited 
in that very amount to the Dotal account? 

MR.RYAN: No. The bank statement doesn't 

show where the oroceeds went. 

HR. BENDER: Checks were made out to Horn 
Enterprises, Judge, according to the closing 
statement. 

MR. RYAN: The closing statement doesn't show 
where the money was deposited and reported as 
income on the tax return. 

THE COURT: "he bank statements do. 

HR. BENDER: Sure. 

THE COURT: If Dotal did not receive the money, 
then Dotal did not get the money. 
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MR. RYAN: Dotal did reoeive the money. 

THE COURT: How? Where? 

MR. RYAN: According to the examination of the 
Dotal books by Mr. Vilardi, with the accountant for 

the corporation Dotal, Dotal listed -- the jobs we're 
referring to, shown on schedule 115F. 

THE COURT: May I see 115F? 

MR. RYAN: Surely. 

We are talking about George, Cummings — 

MR. BENDER: Seidner. 

THE COURT: And Seidner. 

MR. RYAN: And -- 

THE COURT: All right. Show me the testimony 
with reference to this list. Find it. 

MR. BENDER: I think I can help you in that, 
your Honor, if you want me to. 

I think he's just said that what Mr. Ryan 
said, that he sat down with, I think, Canale or 
something. 

MR. RYAN: Well, it's on page 414 and on 415, 
this list was marked. And this is following the 
witness' testimony about how — 

THE COURT: 414? 

MR. RYAN: About how these — 

THE COURT: First mentioned on 415, and the 


exhibit was marked 
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MR.RYAN: Correct. But that's following -- 
I marked a series of schedules for each corporation, 
that this witness prepared, based on his examination 
of the books and records with Canale. That prooadura 
is set forth, begins at 412 .and follows through. 

THF COURT: Where is the testimony, aside from 
just a list marked for identification, that Dotal 
got the proceeds of Cummings, George and the Seidner 
sales ? 

MR. RYAN: Okay. Page 399. 

THE COURT: All right. Now, ultimately the 
bank records were introduced into evidence; right? 

MR. RYAN: Right. 

the COURT: Let me see the bank records. Do 
they show that CUmmings, George and Seidner purchased 
from Dotal? 

MR. BENDER: No. From Horn. 

MR. RYAN: Ho. 

MR. BENDER: All from Horn. Closing statement, 
contract, bank records. 

THE COURT: Mr. Vilardi said that he sat down 
wxth Canale and reviewed various records and assigned 
certain job numbers to certain corporations. His 
testimony is that he correlated these job numbers to 
various buyers who bought these respective houses. 


r 
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using third party records. 




Then we learned the third party records were 
the bank records. 

MR. RYAN: Correct. 

THE COURT: So nothing in this records that 
shows he got that information from any business 
records or from any bank records, business records 
of the corporations or bank records. 

MR. RYAN: Your Honor, as it says at page 
399, this witness testified that he sat down with 
Mr. Canale with respect to income of the corporation. 
He examined the books and records with respect to the 
income of each corporation. 

As he testified 

THE COURT: He examined the books and records 
with respect to each corporation? 

MR. RYAN: Correct. With Mr. Canale. 

THE COURT: Where does he say that I saw on the 
books and records -- apparently books and records 
that are no longer available that Dotal received 
the prooeeds of Cummings, George and Seidner? 

MR. RYAN: No. 

THE COURT: Where does it say that? 

MR. RYAN: It doesn't say that. The presentatic 
wasn't made that way. 
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THU COURT: All right. Wasn't roads that way. 
I do not care how it was made. There has to be 
evidence to sustain the proof that — or the fact 

that the proceeds of the sale of Seidner, Cummings 
and George went to Dotal, doesn't it? 

MR. RYAM: I'll offer into evidence 115F 
then, the schedule that the witness prepared from 
examination of the corporate records. 

THE COURT: He prepared this from the 
coroorate records? I just thought I heard you say 
he did not. He got in touch with Canale? 

MR. RYAN: Yes. 

THE COURT: And CAnale referred him to bank 
re^-ords. 

MR.RYAM: Ho. 

MR. VILARDI: No. 

THE COURT: Did you see on the corporate 
records that Dotal got the proceeds of the Cummings 
sale and the Seidner sale and the George Sale? 

MR. VILARDI: Ho, your Honor. 

THE COURT: Of course you -- 

MR. VILARDI: I saw the job numbers. 

THE COURT: Where? 

MR. VILARDI: On the general ledger and on 
lr. Canale’s trial balance and other related work 
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THE COURT: la the job number on the general 
ledger there? 

MR. VILARDI: There are job numbers on this 
general ledger here. 

THE COURT: Can you identify the job numLers 
as Cummings, George and Seidner? 

.. MR. VILARDI: No, you cannot, your Honor. 

This was one of the problems. 

MR.BENDER: Can't because they're listed in 

Horn. 

MR. VILARDI: None of the corporate records 
show the name of the buyer. They only show job 
numbers, your Honor. 

MR. RYAN: How did you determine that the 

job — 

THE COU^T: Wait now. I am not going through 
another trial. I just want to know the consequence 
of it. 

MR. RYAN: All right. 

THE COURT: All that happens here is I find 
that there is no evidence on which the Government 
can argue that the extras out of the George, 

Cummings and Seidner houses must be credited as 
income to Dotal. 
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That is all. 

MR. RYAN: Wall, we respectfully — 

THE COURT: That does not dismiss the count. 

It is still a question of fact as to whether there 
still is proof that there is substantial income that 
was not reported. 

MR. BENDER: Vo. That's the only three. It's 
$5400. These represent -- These represent the three 
extras. 

THE COURT: I do not know. 

MR. BENDER: A complete failure of proof on the 

count. 

THE COURT: Mr. — 

MR.BENDER: I think. 

THE COURT: Mr. Ryan submitted 115P, whic* 
consists of 8 names, Almaras, George — 

MR.BENDER: Not for 67. 67 or 68? 

THE COURT: Wait a minute. The caption is 
obscure. 

• 1R. BENDER: 6 7 is only three. 

THE COURT: Look, Mr. Bender, I am just telling 
you that Mr. Ryan submitted this 115P, and on that 
page I see Seidner, George and Cummings. 

MR. BENDER: That's correct. 

THE COURT: Are you saying that the only sales 
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in 67 by Dotal ware Cunnings, George and Seidner? 

MR. BENDER: Where the Government has charged 

extras. 

THE COURT: Ye3. Is that true? 

MR. BENDER: That's all, yes. That's all they 
charged, with one exception, I think. There is one 
of — I think that's the three. With Almaras. Is 
that Almaras? 

MR. RYAN: Almaras, $69. 

MR. BENDER: $69. 

MR. RYAN: Right. 

THE COURT: Is that true? 

MR. RYAN: That's correct. Four transactions. 
THE COURT : What proof have you that they failed 
to report substantial income for 1967, if you elimi¬ 
nate George, Seidner and Cummings? 

MR. RYAN: Well, it's $69, I wouldn't consider. 
THE COURT: No. 

MR. RYAN: Of course not. 

THE COURT: Then you have no proof in the 
record to support that charge. 

MR. RYAN: Well, the proof consists of this 
witness' identification of the Cummings job as 
reported in Dotal's records. That is based on his 
examination of the Dotal records, attributing that 
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job number, the three jobs, to income as the 
corporation's own accountant showed him. 

THE COURT: Mr. Vilardi says they were job 
numbers. He could not identify jobs with the 
individual purchaser. 

MR. RYAN: He could, your Honor, with the 
other documents. 

THE COURT: Did he say so in the record? 

MR. vilardI: other documentation I could, 
your Honor. 

THE COURT: Did you say anything in the 
record that identifies the job with the name? 

MR. RYAN: Hold it. 

THE COURT: You have to have proof to support 
a charge. 

If there is any question. Hr. Ryan, I will 
call a recess and you can run through the entire 
record and point anything out to me. 

MR. RYAN: I think I'm close to it. 

THE COURT: Well, give it to me when you 
actually have it. 

MR. RYAN: Pardon me? 

THE COURT: Give it to me when you have it. 

MR. RYAN: I think at 452, the witness 
begins to explain how he arrived in his schedule — 
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THE COURT: Mind you , hia analysis must ba 
basad on evidence, too. You ara starting with the 
wrong premise. Ha expresses an opinion. That 
opinion is worthless unless it's supported by 
avidanoa in the record. So show me evidence in the 
record where these jobs were sold by Dotal. 

MR. RYAN: All right. 

THE COURT: His opinion that the extras ware - 
the sales by Dotal is valueless, unless 
^h* 1 * something in the record which indicated 

a* 

that Dotal sold these buildings. 

MR. RYAN: Well, perhaps this would be an 
appropriate time, then, to call a short reoess and 
let mm line it up. 

THE COURT: All right. Let me hear any 
other notions you have. You are up to 5. We 
ruled on 1, 2, and 5. I mean, 1, and 2. Decision 

on 5, to give the Government the opportunity 
to point out the proof to support the charge. 

(continued next page.) 
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MR. BENDER: Count Eight, your Honor, is the 

count which charges the defendant with evading the 
tax on Horn Enterprises for 1963 in an amount of 
a hundred dollars. I would say, as a matter of law, 
the count should be stricken, because it's just a 
de minimis amount. 

I would say, further, that the proof in the 
record so far indicates that one of the extras claimed 
to have been omitted by Horn Enterprises for 1968 is 
a the buyer Hughes. The records uncontradictedly 
show that there was an over-reporting on the purchase 
price of the sale of that house by $1395, 

TOE COURT: You know, all during the trial I 
have listened to the over-reporting and where you 
show that they over-reported $3,600, while the extras 
were $432, and I do not get the point at all. You knot, 
if it happened to be the exact same amount, by a pure 
coincidence, I would say you have a beautiful argument. 

MR. BENDER: No. This is a tax case. If I — 

Judge, suppose I took — I didn't take deductions 
which were — 

THE COURT: That does not prove that they failed - 
that they did not fail to report the extras. It may 
only prove that there was other income that would 
have offset it and, therefore, no substantial tax. 






that it oould have picked up? 

IBB COURTx Well, maybe with you. 

MB. BEHDBRt Not with you? 

THE COURT: No. 

NR. BENDER: You mean, if we ahowed that we 
picked up on our books a thousand dollars more ineons 
than the closing statement shows we received for the 
sale of the house and the Government says we didn't 
report $300 in extras, why isn't it a fair inference 
that we picked up the extras? 

THE COURT: Do you want to know the fair inference 
is that Z make? Everybody draws fair inferences 
differently. You are an advocate. 

A fair inference is that would suggest sloppy 
bookkeeping or — which was not accepted by the 
expert, and he may be right and — I will stop there. 


25 


I am not going to — 

MR. BENDER: All I am trying to tell you is 
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this. Judge. 

THE COURT: Are you going to charge me with 
helping the Government if I tell you? 

MR. BENDER: I think the Government has learned 
a good deal here and — 

THE COURT: No. 

Jlk. BENDER: Judge, I've learned a good deal, 

too. 

THE COURT: I have been under conscious 
restraint here. 

MR. BENDER; We both have learned a good deal 
and we appreciate your suggestions. 

THE COURT: Look, I know enough about builders 
to know that until they get their advance, they need 
money pretty badly, the average builder. 

MR. BENDER: Judge, that's got nothing to do 
with this case. 

T1IE COURT: Wait a while now. Sometimes when 
they're in construction, a certain corporation, insteec 
of depositing money into the corporation, they might, 
by transfer — usually the check is made directly to 
the corporation transfer money out of the corpora¬ 
tion into another corporation. They might charge it 
against the particular job. 

Anothing thing that's done are there are 
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certain coats# like fees# title fees# brokerage fees# 
to get the Mortgage. 

MR. BENDER: Sure. 

THE COURT: That some other corporation might 
have paid that# oould better afford to pay it# and 
then when the purchaser is charged these fees back# 
it comas into the corporation. That is one way. 

MB. BENDERS But you see# what you are doing 
is bringing your experience outside of the oourtroan 

THE COURTS No. That is why X do not want to 
say anything. The point is this. 

MR. BEND E R : A lack of proof. 

THE COURT: The point is this. When you tell 
■w that it is ~ that the reasonable inference is 
that whan thers is on the books what appears to be 
an over pa y m e n t on a particular job# you# you 

see thers are underpayments on others# so it wasn't 
a consistent practice and that that overpayment might 
possibly represent the extras received and then in 
the surrounding circumstances, mlad you# X find that 
there is a deposit for the very amount on the day 
of closing in Mr. Hornberger's account# and you ask 
me to assume that that extra# that extra money# were 
the extras for the job# X say# maybe you would assume 
that but I find it hard to take. 
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I would never — that would not be the inferenca 
I would make. 

MR. BENDER: But — 

THE COURT. You asked a question. 1 gave you 
the answer. 

MR. BENDER. What 1 am trying to say 
Mr. Wolfsont points out — I'm sorry, your Honor. 

THE COURT: All right. Let's go on to the next 
count. We are talking about the failure to pay a 
hundred — $119 or $120. 

MR. BENDER: 109 dollars and one penny. 

THE COURT: I do not care about the difference 
but — you know, good lawyers for some reason are 
bad mathematicians, and I am trying to tell you how 
bad a mathematician I am. But if you deduct. $104 — 

MR. BENDER: $119, excuse me. 

THE COURT: All right. 

MR. BENDER: O.K. 

THE COURT: $119. 

MR. BENDER: I'm not a math major. 

THE COURT: Do you agree that that is not 
substantial, as a matter of law? 

MR. RYAN: If this -> 

THE COURT: What was the gross income of this 
corporation on your schedule? 
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MR. BENDER: The gross? 

THE COURT: For 19 — 

MR. BENDER: I don't have the tax return here. 

THE COURT: I've got it on one of these 
schedules — 

MR. RTAN: It's — 

THE COURT: This is — 

MR. BENDER: No. 

THE COURT: Horn? 

MR. BENDER: It doesn't have the gross ineons. 
The gross tnoosi I think is auch eore substantial. 

THE COURT: Horn. 

MR. BENDER: I think Mr. Maizella, do you have 
the oorporate tax return there? 

THE COURT: Nell* if you do not have it, I 
have it. 

HR. BENDER: Me have it here. Judge. 

THE COURT: The gross inoons is 50,000 end 
eight dollars, is reported on the return, and the 
corrected is 51,000, but that's — it's aore than a 
difference of $119.00. 

MR. BENDER: Not according — 

THE COURT: There was a deficit. 

MR. BENDER: Not according to the indictaant. 

THE COURT: Nell, according to the schedule. 
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they paid no tax. 

MR. BENDER: According to the indictment, they 
did. Oh, excuse me. It was a taxable loss of $104. 
You're right. 

THE COURT: So now we are going to 300 — 104 

plus — 

MR. BENDER: No. Is it 3007 

THE COURT: The tax on the diference would be 
100 and — $328 and some cents. So it's $328 a nd 
some cents. 

MR. BENDER: Out of a gross inoomeaf $50,000. 

I think we're stretching this beyond anything that's 
imaginable. 

THE COURT: This is not a cooperative effort. 
It is the Government who is prosecuting. You said, 
•we're stretching. 

MR. BENDER: I did not mein that. 

THE COURT: This is not a cooperative effort, 
you know. 

Mr. Ryan? 

MR. RYAN: If this was a case involving two 
counts in that corporation, I would agree. But the 
Government's case here is that this was part of a 
tax scheme where this defendant was operating his 
business under various corporations, and that he 


A 
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was engaging in this diversion of nonay with the 
intent to evade the corporate taxes on his corporatioi 
and for that reason I think that the jury should 
consider this count together with the other counts 
in order to make its determinations on the tax scheme. 

(Continued on next page.) 
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THE COURT: Well, it M y very well be the wrong 
reason, because the count has to stand on its own. 

If it is bad as a natter of law, it is bad. 

That is not to say you cannot introduce evident 
to show that this was a course of conduct. 

MR. RYAN: of course, otherwise I would say it 
would be insubstantial — 

THE COURT: That is something alee. 

Do you agree as a natter of law claiming that 

the failure to report $328 as taxes would not be sub¬ 
stantial? 

MR. RYAN: Before I give that answer. My I 
have a moment? 

THE COURT: Yes. 

(Pause.) 

the COURT: Who is the gentleman you are talking 




MR. RYAN: Re is from the Regional Council's 

office. 

THE COURT: Are you a lawyer? 

MR. RYANI He is. 

THE COURT: I wish you would give m a brief 
on whether proof of a coi ^tractive dividend is 
admissible without proof of the entire history of the 
corporation's activities to Mke a determination as 
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A 

to whether the monies claimed to be a constructive 
dividend cones out of surplus or earnings. 

Mr. Bender was the only one that cited a case 
to me that seems to support his position, but I do not 
think it does. 

MR. BEHOE^. The sections of the Treasury 
regulations do. 

THE COURT: The one case he cited, which 1 do 
not think hae any application to the ruling of the 
admissibility of evidence, is OiCenzo against the 
CIR, 348 P. 2d, 122, 1965. 

If you find anything to the contrary, before 
I charge the jury, I would appreciate it. 

All right, now that you have consulted with the 
gentleman. 

MR. RYAN: We are dealing with Count Seven — 

MR. BENDER: Eight. 

THE COURT: Count Eight. 

MR. RYAN: The count also states that the 
defendant failed to report taxable income, apart from 
the tax due. 

THE COURT: It is based on the failure of the 
corporation, by Mr. Hornberger, to report substantial 
income that carried a substantial tax liability. 

MR. RYAN: The count states that he failed to 
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report the taxable income by a certain amount -- 
THE COURT: Through the corporation. 

HR. RYAN: Correct. 

THE COURT: So it is the corporation's 1 in n— 
that counts, right? 

MR. RYAN: Correct. 

I don't have at my fingertips the statement of 
taxable income reported and the amount of taxable 
income he should have reported. 

THE COURT: It says that he alleged the 
taxable loss of $104.92, whereas he actually — 
actually the corporation had a taxable income of 
$925.13. 

MR. RYAN: Your Honor, I won't concede it. 

I will ask your Honor to rule as a matter of law. 

THE COURT: Standing by itself, I think Count 
Eight must be dismissed as a matter of law because the 
amount of taxes claimed by the Government to be due 
is insubstantial. 

Again, I say that does not deprive the Govern¬ 
ment of proving what Mr. Hornbexger did with reference 
to Horn Enterprises and it is in the case and I won't 
strike that testimony. 

MR. BENDER: I hope that my silence is not 
construed to be an agreement with ycur Honor's ruling. 
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THE COURT: You have made the motion to strike 
testimony that relates to this transaction and 
cited United States against Doton , among others. 

MR. BENDER: Yes. 

THE COURT: Go ahead. 

MR. BENDER: The specific season — the theory 
on which it would be admissible, would be a similar 
act; is that right? 

THE COURT: Similar plan and scheme. That is 
why it should not be stricken. 

Why should there be a break in the chain? The 
Government said 150 some-odd thousand. Why should 
you be able to go to the jury and say it is wrong? 

It is part of the scheme. I am giving you the 
Government's position. I am not amking that determina 
tion. 

MR. BENDER: I don't think I have anything 
specific with respect to any of the other counts. I 
do want to state, however, that I think — based upon 
the Government's proof which now indicates the admis¬ 
sion by the defendant — the purpose for which he 
instructed the buyers to give checks to him and which 
he deposited with the intention of returning it to the 
corporation and did in fact — 

THE COURT: As a loan — I said as a loan. 


: 
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the corporation that the extras were income and tiien 
to himself as a constructive dividend from those 
cor P° ration8 » and it is particularly true of Counts 
Nine and Ten, the Subchapter S Corporations. 

I might say the jury can fairly infer that the 
books of account were kept in accordance with 
Mr. Hornberger's instructions. I haven't gone into 
th* t* returns of the various incorporations to show 
when he signed the return for 1968 whether there were 
any loans payable to him from the corporation, but 
that would just be gilding the lily, if it were there. 

(Continued on next page.) 








A 73ia 


72* 


MR. BENDER: You min on the balance sheets 
of the corporate returns? 

THE COURT: Yes. 

MR. BENDER: Oh sure, there are liabilities 
to stockholders, reflected, whit* would equal about 
$248,000 that we put in to evidence as a schedule. 

THE COURT: I say I an not even referring to 

that. 

MR. BENDER: He just merely signed the return. 

THE COURT: I know. 

The law is that if a nan can read and write 
English, it is assumed that he read an understood 
what he signed. You can argue that he didn't. That 
is a question of fact for the jury. 

The motion to dismiss all the other counts, 
except 8, is denied, and I will reserve decision 
on 5. I will give you a few noa»nts and then X will 
continue with the case. 

Let's get going. 

MR. BENDER: You don't naan dismiss, you mean 
motion for a judgment of acquittal is granted. 

THE COURT: Motion granted. 

Do you have something else? 

MR. RYAN: I could make a presentation when 
you are ready. 








, 
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2 1 

MR. BENDER: I said when you said notion to 


2 

dismiss 8 is granted, could that be in the form of 


3 

a judgment of acquittal? 


4 

THE COURT : Yes, motion for judgment of 


5 

aoquittal is granted. 


6 

MR. BENDER: Are we having a recess? 


7 

THE COURT: I do not know. 


8 

MR. RYAN: Perhaps we ought to. 

i 

9 

THE COURT: Let us make this a five minute 

1 

10 

► 

recess. If you have nothing, I will dismiss 5. 


11 - 

MR. RYAN: I understand. 


12 

(Recess taken.) 


13 

MR. RYAN: Let me point out what is in the 


14 

record. 


15 

Kith respect to Cummings, we have the bank 


16 

statement which has the buyexfs name and the job 


17 

nuatoer. 


18 

THE COURT: All right, what job number do you 


19 

have on the books of Dotal? 


20 

MR. RYAN: There isn't a page for the year 


. 21 

1967 in that ledger book. 

THE COURT: I thought Mr. Vilardi said he had 


22 


‘ 23 

jot/ numbers, but couldn't identify them with a name. 


24 

MR. RYAN: The corporate books — 


25 

THE COURT: What does that say? 
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MR. RYAN: It says Cummings, Job number 24. 

THE COURT: What is the name of the corporation' 

MR. RYAN: According to the bank statement, 
Horn Enterprises. 

Now, Mr. Vilardi testified that for the 
purposes of attributing jobs to income, he sat down 
with Mr. Canale and he asked for the job numbers. 

Under the Dotal Corporation, the records shove< 
job number 24, was attributable to Dotal's income. 

THE COURT: Where is that in the testiaony? 

MR. RYAN: It's in the schedule which he 
testified to, which is marked for identification. 

The testimony is that he prepared that 
schedule from looking at the corporate books and 
records and made a notation of it, job nusher 24, 

Dotal Corporation, and I will offer the schedule 
into evidence. 

THE COURT: You said there is no schedule for 
Dotal in 1967. 

MR. RYAN: There is no record. 

Of all these ledger books, there is one set 
of papers missing. It is for the year 1967, 

Dotal. 

Every other ledger book his shiocs for both 
years, except for Dotal. 
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Whan Mr. Vilardi was examining the corporate 
books — 

THE COURT: He saw the page that is now missing* 

MR. RYAN: He saw job number 24, yes. 

THE COURT: He saw the page, job number 24, 
on a 67 entry for Dotal; is that what you're saying? 

MR. VILARDI: That's correct. 

THE COURT: Did you testify to that? 

MR. VILARDI: I don't know what I testified 
to right now. 

MR. RYAN: Did he testify that he saw the 
corporate books? The ansv'er is "yes." 

THE COURT: That he saw this p>.* rticular 

entry? 

MR.RYAN: His testimony was not geared to 
the 93 transactions. 

THE COURT: If you are asking me to accept 
secondary evidence -- 

MR. RYAN: I will. 

THE COURT: Not on this basis. 

The secondax / evidence isn't that he saw 
anything in the record that since has been lost or 
destroyed, but rather he discussed something which 
Canale and he decided. That is all these records 


show. 
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MR. RYAN: He just didn't discuss it. 
saw the entry in the record. 


730 

He 


THE COURT: That is not in evidence. I'm sorry, 
that is not in the evidence. 

MR. RYAN: What is in the record is that he 
looked at the corporate books and prepared schedules 
of job numbers for each corporation. It is marked 
115P. He didn't utter the words for each job nisher. 

THE COURT: I find nothing to support the 
charge in count 5 and the motion is granted for a 
judgment of acquittal. 

MR. RYAN: i might say I have received no 
explanation why these pages are missing and I expect 
one. 


THE COURT: You don't get one. 

If you wanted to introduce secondary 
evidence, there is a foundation that you must lay. 

That is to show that the records were lost or destroys 
then I would take testimony as to what those lost 
or destroyed records were. That was not the procedure 
you used. 

MR. RYAN: I will move to reopen to establish 
that fact. 


THE COURT: If you want an advisory opinion, 
I will tell you i won't do it. 






T 
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MR. RYAN: All right. 

THE COURT: Seat the jury, please. 

(Jury present.) 

THE COURT: I have just rulad as a mat tar of 

dismissed count 5 and count 8 of ths 
indictment. 

Count 5 charges that Mr. Hombargar filad 
a tax return as prasidant of Dotal Building Corporate 
and in affact, failad to raport as 1 nnnas. oartain 
axtraa for tha yaar 1967. 

I found that thara was a failura of proof as 
• **ttar of law, and dismissad that count. I 
axprassad no opinion by that ruling as to tha othar 
• ill I said as to tha othar counts, it 


prosants a fact guastion to ba dacidad by tha jury. 

New, as to count 8, I dismissad count 8 
baoausa as a mattar of law, tha Govamnsnt has 
alalaad in that charga that tha Horn Entarprisas for 
1968 failad to includa taxabla income that 
would hava givan tha corporation a taxable income of 
$925.18, instead of showing a loss of $104.82. 

I found that that claim was insubstantial 
as a mattar of law. 

In othar words, I will charga you, whan wa 
o0— • 1^* that tha Government must not only prove 


25 
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4 

the defendant knowingly and wilfully attempted to 
evade and defeat incone taxes due the United States, 
hut that it was to a substantial amount, an amount of 
taxable income — and the attempt was to defeat a 
substantial amount of tax due. 

I just found the sum claimed, $223.89 was 
not substantial enough. 

All right. Mr. Bender. 


J A M E S 


MAHON , 


JR., having been 


first duly sworn by the Clerk of the Court, testified 


as follows: 


THE CLERK: state your full name, please. 
THE WITNESS: James Mahon, Jr. 

THE CLERK: Be seated, please. 


DIRECT EXAMINATI0?J 


BY MR. BENDER: 


Suffolk. 


occunation? 


Mr. Mahon, what is your present occupation? 
Assistant Vice President, Chemical Bank of 


Where i3 that located? 

Smithtown, New York. 

In the year 1967 and 1968, what was your 


Assistant Vice President, Eastam National 


• w * 


Bank. 
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Mahon-direct 

2 

Q 

Did Chemical than, subsequently take over the 

3 

Eastern National Bank? 

4 

A 

Yes. 

5 

Q 

Do you recall whether the corporation. Dotal 

6 

Building Corporation, Horn Entarprisaa, Story Book Manor, 

7 

Elpa Buildars, Story Book Hones, had accounts with your 

8 

bank at Eastern National in 1967 and 1968, if you can 

9 

recall? 


10 

A 

Yes. 

11 

Q 

Did Mr. Elmer Homberger have a personal 

12 

account at 

the bank? 

13 

A 

Yes. 

14 

0 

Now, in the year 1967, would you be able to 

15 

tell us whether the bank would extend credit to Mr. Elmer 

16 

Homberger or his corporations? 

17 

A 

Yes. 

18 

Q 

It would? 

19 

A 

Yes. 

20 

0 

Did he have a line of credit with your bank? 

21 

A 

Yes. 

22 

Q 

Mould that be a line of credit without any 

23 

collateral 

of any kind? 

24 

A 

Yes. 

25 

Q 

Up until what amount would you say he and the 
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Mahon - direct 

corporations had a cradit for, if ha wanted to borrow? 

A A substantial 5 fiqura mount. 

9 A substantial fiva figure amount? 

A Yes. 

MR. BENDER: Would you keep your voioa up so 
the jurors can hear you? 

THE COURT: Mr. Shapiro? 

(Answer read.) 

THE COURT: Between 50 and 99,000? 
THEWITNESS: Between 10 and 50,000. 

Q How long have you known Mr. Homberger, Mr. 

Mahon? 

A Approximately 8 years. 

(continued next page.) 
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Mahon - direct 

0 And how did you get to know him? 

A Well, I lived in the same town, and through vari-| 

4 II ous social functions, and through business connections and 

5 (I affairs, I met him. 

0 Had you had occasion during the time that you 

know him to talk to people in the community, both the banking 
and the social community, about Mr. Homberger? 

A Yes. 

Q Did you ever talk to them about his honesty i nd 

integrity as an individual? 

A Just in normal conversation. 

Q What would you say -- Are you in a position to 

u> what his reputation in the coranunity for honesty and 
integrity is? 

A Just from my findings, excellent. 

MR. BENDER: I have no further questions. 

CROSS EXAMINATION 
BY MR. RYAN: 

Q Can you tell us the occasion that brought about 

discussing the honesty and integrity of Mr. Homberger? 

A That would be probably in relation to credit 

granted through tne bank. 

Q Did Mr. nornberger ever exercise that credit with! 


ll 


25 


your bank the years 1967 and 1968? 
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I 


l 


I 



12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


Q Mr. !!ornb«rnflr was a builder — for his business 

as a builder, correct? 

A I assume that is what it is used for. 

MR. RYAN: Thank you, no further questions. 

MR. BENDFR: I have no further questions. 

THE COURT: You may step down. 

-Call your next witness. 

ELMER E. IIORN BERGER, havinq been first dul 1 ' 
Sworn by the Clerk of the Court, testified as follows: 
THE CLERK: State your full name, please. 

THE WITNESS: Elmer F. Hornberqer. 

DIRECT EXAMINATION 
BY MR. BENDER: 

Q Mr. Hornberqer, you are the defendant in this 

case, are you not? 

A Yes, 

Q How old are you? 

A 43 years old. 

Q Are you married? 

A Yes. 

0 What is your wife's name. 

A Dorothy. 

0 How lonq have you been married? 

A Seventeen yearn. 


25 
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2 

O 

r>o you have any children? 


3 

A 

Yes. 

V 

- 

4 

1 0 

How nany? 


5 

A 

Four. 


6 

0 

What are their nanes? 


7 

A 

Douglas, Kenneth, Linda and Dianne. 


8 

0 

How old are they? 

• 

9 

A 

Sixteen, fifteen, fourteen and thitteen. 

l 

10 

0 

Did you ever serve in the military amice of 


11 

thiB country' 

? 

0 

l 

i 

12 

A 

Yes. 

• I* 

• L 

13 

0 * 

When was that? 

i' 

1 

14 

» 

A 

Fron 1954 to 1956. * * 

i 

r 

15 

o 

Was that in the Korean War? 


16 

A 

Yes. 


17 

o 

Where did you see service during that war? 

i 

! 

18 

A 

In Korea in the infantry. 

- 

19 

Q 

Were you an officer? 


20 

A 

No, I was a Sergeant. Platoon Sergeant. 


21 

0 

How were you discharged? 


22 

A * 

Honorably. 


23 

0 

Now, in 19C6, what was your occupation? 


24 

A 

A builder. 


25 

0 

And besides building, did you do anything else? 
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Hornberger - direct 


A 

I was also a land developer 

, because sometimes 

a builder does not have the beat name — 

T developed land and 

•old It to other builders. 


o 

And in connection with that 

> 

occupation, did you 

operate under 

any corporate names? 


A 

Yes. 


Q 

What were the names of those corporations? 

A 

Storybook Homes, Incorporated, Storybook Manor, 

Incorporated, 

Dotal Building, Incorporated, Horn Enterprises, 

j and Elpa Builders. 


• 

During 1*567 and 1968, where 

did the corporations 

1 build primarily? 


ji A 

Primarily in Smithtown, Nesconset, Setauket, and 

the townships 

of Brookhaven and Smithtown 

• 

Q 

How, you were the principle 

officer of these 

corporations, 

were you not? 


A _ 

Yes. 


P 0 

You were the President? 


A ' . 

Yes. 


Q 

Who were the other officers 

, if there were any? 

A 

My wife. 


0 

Your wife Dorothy? 


* 

Yes. 


0 

Did she do any work for any 

of these corporation! 
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6 Hornberger - direct 

during this period of time that we are talking about, 1967, 


1968? 


Yes. 


What did she do? 


A She worked in the capacity of land developing. 

She would check land, send out — type of letters, follow up 
is someone would like to sell the land, and froei there, turn 
it over to me. 

0 And what was your function with respect to each 

of these corporations during this period of time, 1967 •«»* 196 
A Well, I was in charge of the complete operation, 

both construction and my office. 

I would attend zoning board meetings, planning 


board meetings, design hones, work in the field along with ny 
superintendents, buy and sell real estate, develop real estats 
for other builders, and also build my own hosws and assist ny 


salesmen. 


0 **hat about the mortgages? 

A I would also obtain mortgages from the banks, 

and keep a rapport with the banks, because we did not use 
brokers, so subsequently there would be no points peid, or 
premiums, where the customer would have to pay, and I would 
obtain the mortgages directly. 

0 During this period of time, how many employees 
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Itornberger - direct 


did the corporations employ? 

* 4 

A Basically there mould always he two full-time 

salesmen and two part-time salesmen, at least two supers, two 
labors and an accounts payable girl in the office, and at leai 
two other girls. 


office? 


During 1967 and 1968, who were the girls in the 


Sophie Pace Zeleski, Charlotte Waugh, Vickie 


Coljtti, Constance -- I think — Bought, Rita Perrin, and we 
also had different girls for reception, so they may only last 
for about five or six months before looking for a better job, 
or just for experience. 

0 And Jean Bollman Orientale, did she come in 1968 

A Jean Orientale worked in the land division. 

0 now about the subcontractors, did you employ any 

subcontractors during this period of time? 

A Yes, all our work was basically subcontracted 

out, and direct supervision was from our supervisors, and from 
myself. 

0 We employed at least forty subcontractors, and 

fifteen supply houses that we'd have to do business with con¬ 


stantly . 


Now, who is Tom Canale? 

Tom Canale was my accountant — a CPA and a la wye 
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2 

Q 

Did he do any work for the corporations during 

3 

1967 and 

1969? 

4 

A 

♦ 

Yes, he kept the books for 1967 and 1968. 

5 

n 

And did he do anything else for you and the 

6 

corporations? 

7 

A 

Me prepared all corporate returns and my own 

8 

personal 

returns for ray wife and myself. 

9 

o 

Mow, did you have a system with respect to the 

10 

corporations whereby incorae earned by the corporations and 

11 

expenditures disbursed was established? 

12 

A 

Yes. 

13 



fls 14 


(continued on next page.) 
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DIRECT KAMI NATION 
RT HR. BRMDRRt (Cont.) 

Q And who established this aystea of Mechanics 

and procedures whereby inocase of the corporations and 
espe ns e of the corporations would be reflected? 

My accountant. 

Mho? 

Thcaas Canale, C.P.A. 

Bo* lone have you known Mr. Canale? 

X started business in '56. I'm sure he 
started working — took over our account in '58. 

Q And who instructed the girls in your office 

as to what records of any transactions were to be kept, 
if you knor 

A I would instruct thee to keep the records 

of transactions within the office. 


A 

Q 

A 

Q 

A 


Q But with respect to the books and records, 

the entries into the large books or the books of account 
which we have here, did you have anything to do instructing 
the girls or Mr. Canale or Miss Patemo? 

A Ho. 

Q With respect to that? 

A Mr. Canale worked directly with the accounts 

pajfele girland they worked hand in hand, along with Miss — 
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By the -account books*- I am referring to 


exhibits 128 through 133 in evidence. 

Did you know how the records that were kept 
by Mr. Canale were actually kept and how the income was 
reported? 


Did Mr. Canale always keep your books and 


records since on or about 1959? 


Yes. 


Q Was he competent, as far as you knew? 

A I had implicit faith in Mr. Canale. 

Q Now, besides Mr. Canale, whoa did you eaploy 

to keep records of transactions entered into by the 
corporations during those years, 1967, 1968? 

A Sophie Pace Zaleski, Charlotte Waugh, Rita 

Perenni, Vicky Coletti, Jean Orientals — Jean Bowman 
Orientals and I think Constance Hauf and some other girls. 


Q Well, why don't youtell us what the functions 

were that these girls performed? By starting off with 
an illustration of someone comes in and wants to buy a 
house, and I'ra talking now about procedure only in 1967 
and 1968. Could you do that for us, Mr. Homberger? 

A p ^ ne * I'll take a typical example. If say 


7 
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it was a Wednesday and my salesmen would be off, I would 
cover for them in the sales pavilion, take a binder off 
the people, naturally show them the land first, show them 
the model house, go over any changes that they would like 
to make, and take a binder from them, deliver this binder 
to my attorney, Mr. Wolfsont, who entail would contact 
their attorney to set up a contract of sale. 

I would then attend the contract of sale, 
myself. Sometimes I wasn't available. If I would be on 
vacation, power of attorney was given to Mr. Wolfsont. 

I would — 


Q Let's assume you attended the contract 

closing. 

A Pine. I'm at the — £ would go to the 

contract, because people seem to have more faith if they 
see the actual person that they're going to do business 
with and because of the background and the long period of 
-ime that we've been building, we could talk knowledgeably 
if they wanted any changes in the house, structurally or 
any changes that would not be structural. 

So consequently, I would feel that it would' 
be my obligation because these people are my bread and 
butter and I should — I attended the closings — the 
cortracts. 

* 


v. 
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I would attend the .contract, go over all 
changes, which could be — which were extras or could 
not be extras, which would be no cost. Someone might want 
to move a window. We wouldn't charge them anything. They 
would want a paint job. If a full cellar, full thick 
insulation, this would all be incorporated into the 
contract. \ 

I would then bring the contract — the 
contract would be signed. We would take a credit report 
from the people to the bank that we felt would be the 
most logical to send the application to. Because certain 
peoole just could not alwavs qualify for Roosevelt .Savings. 
It might have to be the Dime, it might have to be 
another bank. 

Therefore, I would — after everything was 
executed, I would return to my office. 

° What would you have with you? 

A I would have a contract, a credit report 

and hopefully 10 percent downpayment. 

° Would you also h*e the application for tha 

mortgage? 

A Yes. That — that's the mortgage application. 

n All right. How, having these papers, what 

would you do? v ou W ent >> ac j, to the office? 


' J 
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A I would first give the contract and the check 

and the Mortgge application to Charlotte Waugh. Charlotte 


would entail —> 


Before you say what she did, did you in¬ 


struct her what to do? 


▼es. 


Q All right. And what did you tell herto do 

with the contract, with the downpayment and with the 
application of Mortgage and the credit report? 

1 1 told her to read the contract very closely, 

because there are changes in extras that people would want. 
She would have to make notations on a card which would 
be attached to the job folder and Uien she would make a 
card for herself. 

All changes and extras — when I say "extras," 
that is a change, would be sent to the individual 
contractor with the job number on it. First we would 
assign a Job number to this person. 

0 Is that what you instructed - I aa trying 

to get what you Instructed Miss Waugh to do? 

A Right. I instructed her. First — first 

I Instructed her to assign a job number and then to read 
the contract, make out the card, type . up the changes 
that would be sent to either the insulation man, the painter, 


25 






A 753a 

6 Homberger-direct 

the concrete, the carpenter, etcetera. 

0 Now, Charlotte Waugh had worked for you 

before 1967; isn't that right? 

A v e s. I believe she started in 1965. 

0 Are you giving us the procedure that she 

followed in 1967? 


No. This is the procedure that she — that 


she did in *65. 


In other words, this is the first tine you 


instructed her? 

A The first tine I instructed her. 

° As to what she did? 

A Right. 

What happened with — when similar situations 
happened in 1967? Wasit almost automatic? 

A In '6/ it was automatic because she was a 

girl Friday and I could almost leave the office and she 
could perform these duties. 

° All right. Now, you were saying that you 

would give her the contract and she would do what? 

A She would type ~ she would read the contract 

She would make up the job — a job folder, assign a name, 
because there would be different subdivisions, so con¬ 
sequently there would be — if it was, say, Sherwood Acres, 







7 


A 754a 


749 


nornberger-direct 
we '•wild use 8* If it would he Fable Acres , we would use 
If it would be a Story Book Manor, we would just use 
a regular number. If it would be an off site, it could 
be a 700 series or an 800 series. 

So no matter — anyone could understand the 

simple system. 

0 And what did she — what was she instruc t ed 

to dot What wes she instructed to take off the contract 
and dot 

A She was instructed to take off any changes 

for extras and then record them on a card and then also 
record them for a record for herself. 

Then she would take the contract and give 
it to Kiss Coletti. Then Miss Coletti would read the 
contract, Vicky would read the contract, to see the sales 
price, to see if there were any extras in there and to see 
if we received the true downpayment that was on the — 
in the contract and set up some sort of her own record. 

0 Now, what did you instruct Vicky to do, and 

I asstBM we're talking about 1967 now? Is thatright? 

A Tes. 

0 What did you instruct Vicky to do? 

A To read the contract, to then deposit the 


money in the bank — in the bank under the proper 
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corporation, because there were five corporations, and 
then return the contract back to Charlotte Waugh, who 
then — should I continue? 

° v es, please. 

* Ml right. Who then — who then would type 

up a letter for reguest — well, first she would process 
the mortgage application, send it off to the bank that's 
necessary to be applied for to, and then she would apply 
for the buftJing permit, because generally we do not 

apply for the building permit until we have a contract 
of sale. 

0 With respect to the downpayment, did you 

issue any instructions to Vicky Coletti as to where she 
should make the record of that downpayment? 

A In the job — in the job number that it was 

applicable to. 

° Well, did Vicky have a job file of some kind? 

A She had her own records that she kept. 

° Which reflected what? 

A The selling price, any extras that were on 

the contract, that she would take off, and the downpayment. 

° J ' n not talking about Charlotte Waugh. I 

am talking about Vicky Coletti? 

A Well, she would have the sales price and the 
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2 

doimp*}*ent because she would have to know when progressive 


3 

payments cast in fro* the bank because generally ltwas 


4 

set up on a 7-schedule payment, that how much we were 


5 

•otltled to under each payment. 


6 

Q All right. Then what happened? 


7 

A Well, then Charlotte would ~ lot's say after 


8 

everything has been — she would — sent it out to the 


9 

bank, got the building permit, we started building, the 


10 

house was in frame, she would send a letter to — well. 


11 

•he would apply for fire insurance because in case — fire 


12 

insurance and malicious vandalism from the broker. 


13 

She would set her own files up. She would 


14 

then be instructed to send a letter to the people for the 

. 

15 

— if there were any extras, to pay for then, because our 


16 

contracts stipulated that extras must be paid upon order. 


17 

She would later on send a letter — no. 

1 

18 

Excuse me. There is — she would send out an electrical 


19 

change in the event thatsoneone would want to put an 


20 

outlet or make a change. We had a regular format where 


21 

they could make a schematic of their house and indicate 


22 

where they could do it because primarily a lot of our 

1 

23 

people were referral people and second home buyers and. 

1 

j 

24 

therefore, same people — some things that they didn't 


25 

get in their first home, they were looking for in the 

1 

* 

| 

_L 
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2 

second hone. As Levitt would be, say, a stereotype 


3 

builder, we would be a custon builder. 


4 

0 Now, what instructions did you give to 


5 

Charlotte Waugh with respect to the extras? 


1 

r 6 

A I told Charlotte to send a letter and request 


7 

payment. What — 


8 

0 On what kind of stationery? 


9 

A On the stationery of the corporation. 


10 

0 Which corporation? 


11 

A Whatever corporation tie home was sold in. 


12 

Either Story Book Homes, Story Book Manor, Elpa, Horn, 


13 

Dotal. 


14 

° Now r did you ever instruct her what to do 


15 

with those letters or copy of the letters? 


16 

A Yes. She would file thee in three files. 


17 

Her own file, because she would have to follow up tonake 


18 

sure thatthe people would pay or possibly they may cancel 


19 

something out. One would be left in the major reading 


20 

file, which would be accessible to Vicky, say, Rita, Sophie 


21 

or other girls in the office, even my supers, ey salesmen. 


22 

and she would make one up for me. 


23 

So we had three copi^ * office. 


24 

o Now, can you tell us during 19 — just to 


25 

stop with the procedure in the one case at the moment. In 



I 
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1967 and 1968, could you bell us what the general practice 
**** far as you know. In the selling — in the contracts 
which ware executed betw e en the buyers and any of your 
corporations, with respect to extras that w e re ordered? 

If you don't understand the question. I'll 
rephrase it. Do you understand the question? 

A Could you rephrase it, please? 

(Continued on next page.) 
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Q what was the usual practice when extras were 

ordered? Would they normally, over this period of time, in 
1967 and 1968, were they included in the contracts that 
were of sale, that were actually executed by the corporation? 

A They were attached to the contract. 

Q Yes. 

**•11# how frequently on these sales were the 
extras actually ordezed, at the time the contract vs 
entered into and made a part of the contract? 

A I would say, from the 93 that I reviewed, there 

was at least 72, of the Governments records. 

Q Now, what was the purpose of giving Charlotte 

Waugh the contract? 

A So that she would know what extra and to who 

she would have to allocate the work to be done. 

Q Now, were there instances where extras were 

ordered after the contract was signed? 

A Yes. 

Q Now, how would Charlotte Waugh be advised about 

that and what instructions would she be given with respect 
to those extras? 

A Well, sometimes the people would stop in on 

Sunday, because people work during the week and they can’t 
just stop out at all times. They would leave a note with the 
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•tltinn and say, "Ha would Ilka a two-car garage," or say 
a "Saal tab shingles, inataad of ragular shingles." 

Or, "two foot axtansion on tha house." 

And it would be turned over to Charlotte, who 
in turn would turn it over to me. I would check it out. Sh<i 
would sand out an order — a latter of authorisation, becauso 
our office — and it was a policy — that no change or no 
•xtra would be installed unless there was a letter of 
authorisation. So she had the authority to write the letter 
of authorisation. She would receive it and then place it 
on the card and in the other files. 

Q Did she have the authority to sign your name? 

A Oh, yea. 

Q As president of the corporation? 

A Yes. 

Q And when the letter would ooaie in signed by 

the buyer, was she given any instructions as to where to fill 
that letter? 

A Yes. She would file — she would file the 

letter in the — *e have a mimeograph machine in the office, 
so she would make sometimes, three copies of it. She would 
fil« it in the job file, for permanent record, in her own 
record, and I would get one. 

Q Now, prior to 1967, were any instructions given 
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to Charlotte Waugh as to whom the customer should pay the 


extras to? 


Yes. 


A 

Q Were there any different instructions given 

to Miss Waugh in 1967 in that respect? 

A Yes. 

Q Now, can you recall when, in 1967, 

instructions were given to Miss Waugh with respect to the 

letters to be sent to the customers that varied tram yo or 
prior practice? 

A I would say in the early part of 1967, the 

policy of my office was changed and instructed Charlotte 

to take payment — to request payment for all extras to os, 

Elmer E. Ilornberger. 

MR. BENDER: Excuse rae one minute, y 
the witness: it's okay if i lean bade, lea 

it? 

THE COURT: Yes. 

THE WITNESS: I have a -- 

Q When did you say you adirised her? m 19677 

A The early part. January, February, in the 

end of January, February. I don't know exactly the 
specific date. 

And what did you instruct her? 


•t 


0 
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A I instructed her to request the payments to 

be paid directly to me and no longer to the corporations, 

Q And did you give her any additional inatructioi 

/ 

• with respect to the other girls? 

A 1 told her to — that this would be general 

poliqr of the office, and to inform Vicki, to inform all the 
other girls that this was now the new policy md we will 
try to enforce it to the best of our *>ility. 

MR.BENDER: Excuse ms one minute. I'm just 
trying to find one exhibit. 


Could I have 28, Mr. Ryan, please? Exhibit 28? 


BY MR. BENDER: 

Q I show you exhibit 28A, which is a letter on 

Horn Enterprises, dated January 17, 1967 to Mr. and Mrs. 
Michael D. Sapoli and this has your initials, EEH, colon, 
small cm; is that right? 

A Tea. 

Q Who is the CW? 

A Charlotte Waugh. 

Q And did you sign your name to this letter? 

A Mo. That's — 

THE COURT: I cannot hear it and I do not think 
the jury can. 

A (continuing) Charlotte signed here. Her 
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initials art hare. 

Q Now, that was a letter requesting — that 

was sent out by Charlotte Wau^i, requesting the Sapolis to 

confirn their agreement to buy certain extras; is that right* 
A Yes. 

Q Were there any instructions in that letter 

to pay the extras to you personally? 

A No. It said — Nay I read the letter? 

Q Yes, please. 

A It says, "Dear Mr. and Mrs. D'Sapoli; 

"Please be good enough to forward your check 
in the amount of $1,885 to cover extras ordsred for 
your new home on job 9, Story Book, at Nesoonsett, 
as all extras are payable upon authorization.* 

Q But it's your testimony that it wm sometime 

in 1967 that you issued instructions to Miss Charlotte 
Waugh to change that policy and to direct the buyers to make 
the checks payable to you? 

A Somewhere* in the early months of '67. 

Q To your knowledge, that was done; wasn't it? 

A Ye*. 

Q I tiink you have another letter there, which 

is attached to this group of 28A — of 28B. Now, this is 
dated Pebruary 14, 1967. It's on the stationery of Horn 
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Enterprises and this acknowledges receipt of a check for the 
payment of the extras which was the request contained in 
the previous letter of January, which you just read to the 
jury; is that right? 

A Yes. 

Q And do you know who typed that letter? 

A Sophie Pace, and she was acting in the capacity 

of a bookkeeper at that time. 

Q Did you sign that letter? 

A No. Sophie's initials are here. 

Q She signed your name? 

A Signed my name, yes. 

Q Now, would you tell the Court and the jury 

why you issued those instructions requesting that the payment 
on extras from the buyers be made to you personally, rather 
than to the corporations to which the extras belonged, or 
to which the payments for the extras belonged? 

A Well, during the latter part of 1966, and 

possibly the early part of '67, we would have some difficult) 
Sometimes people might possibly stop payment on a check 
because they felt maybe the paint job wasn't right or 
something wasn't right. 

So I consulted and felt that if I collected 
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responsibility for that specific job and they could only 
move against me, if there was a defect or a complaint. 

Q Did you reoaive payment on these extras 

according to your instructions? 

A Yes. 

Q Were there times when anybody else received 

the payments on the extras, besides yourself? 

A Yes. 

Q Well, who else received extras? 

A On weekends, extras could be dropped off to 

my salesmen. Vicki could collect extras. Charlotte. Any 

girl in the office was authorized to collect — to accept 
the check. 

I mean, if someone comes in with the money, 
you don't want to send them away, if I’m not there. 

Q These would be checks made payable to you? 

A Yes. 

Q 3y the buyers? 

A Yes. 

Q Were there times when you received the payment 

without Charlotte Waugh being aware of it? 

A Oh, yes. 

Q What was your policy under those circumstances? 


25 


What did you do? 
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^ Tall the girl to issue an acknowledgement of 

receipt so that we would have a permanent record ourselves, 
besides the cancelled -- you know, besides the check, or 
possibly I would initial the nan's letter, if he brought it 

in with him, if there was nobody there. If everybody was 
on their lunch hour. 

Q That would be the letter that he received 

from the corporation? 

A Requesting the extras. 

Q In other words , when you received the check 

directly from the buyer, you notified Charlotte Waugh that 
you had been paid? 

A Oh, yes, because she kept records and she 

would then have to notify the other girls in the office 
that the extra was paid because — so that there would not 
be any repetition of requesting it again. It would be 
very embarrassing. 

Q Now, what did you do with the checks that 

you received in 1967 and 1968 on the extras? 

A I deposited them in an extra account, in the 

in the Bank of Smithtown and Tinner National. 

Q And -- 

A Also Eastern, but I — I almost think it's 

'68, but I would 3ay all three banks. 
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2 

0 Wall, all thraa banka in what year? In 1967? 


3 

A No. I think in '67, thara was just two , nd 


4 

in '68 thara waa primarily Baatarn, but I's not rsally 


5 

aura. 


6 

Q All right. 


7 

A This ia tha bast of my raoollaction. 


8 

Q In any avsnt, you — in two of tha banks. 


9 

Eastern and Tinkar, you had your oorporata account tharn, 


10 

at tha saxna placa, did you not? 


11 

A Oh, yas. 

1 

12 

Q And you dapoaitad thasa uxtra men ias right 

1 

13 

in tha sama bank whara you had your oorporata accounts, 

I 

14 

but only in your individual account at tha saaw b«ikj is that 

1 

15 

right? 

I 

16 

A Tea. 

I 

17 

(continued naxt paga.) 
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Tha tima you deposit ad this sonsy — 


with dr asm. 


Th « t±um you instructed the people, the 
girj,s in tha office to sake the checks payable to you, 
and the ties that you deposited the checks into your own 
personal acoomts, what did you intend to do with that money? 

A Return it to the corporations. 

0 When? 

A As soon as the checks cleared, because I 

thought that I was setting s^yself up as a third party. 

0 Any other time when you intended to send it 

back, besides when the checks cleared? 

A Whenever Vicki would reguest money. 


Q Whenever the corporations needed it? 

A Sometimes one corporation — extras would coma 

in and they would clear and Vicki would request $10,000 
for Story Book home, and it would be transferred to that 
account. 

Q Did you return that money to the corporation? 

A Oh, yes. 

0 Did you return all of tha extra payments that 

you had received in 1967 and 1968, which you deposited into 
your personal account, to the corporation's, in those yearns 
in 1967 and 1968? 


( 




A 7 69 3 754 

Homberger-direct 
A Yes. 

.IK. BEiJDER: Your Honor, how long are we going 

to go? 

THE COURT: How long can you go? 

1R.BE.UDER: Well, I hate to admit my weakness 
and my age. 

THE COURT: All right, you may step down. 

I am going to delay the continuance of the 
trial tomorrow until 10:15. I ask you to come in by 
10:15. I have other matters on and I hope to be 
through with them bv 10:15. 

If I am delayed, you will understand. 

I hope the evidentiary part of the trial ..will 
be completed by tomorrow. I am uncertain in my own 
mind as to whether the summations and charge will be 
given tomorrow. There is a strong possibility they 
won't be given until Monday. 

So again, don't talk about the case, and when 
you reassemble, don't tiscuss it among yourselves. 

The jury is excused. See you tomorrow. 

(Jury leaves courtroom.) 

THE COURT: Mr. Bender, if you do not get the 
requests to charge to me by 10 o’clock tomorrow, 

I just won't take them. 


I have to have an 
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opportunity to review them. 

MR. BENDER: If we do not sum up until Monday, 

I would like your HOnor to give me until 4:30 totaorroh', 

THB COURT: Mr. Bender, you are talking about 
time to give you? How about time to give me? 

MR. BENDER: You are right. 

THE COURT: If the request is an unusual one, 

I must check it through. 

MR. BENDER: I am sorry. It is unfair to you. 

THE COURT: You are saying 4:30 tomorrow. A 
little while ego you told me that I'd probably be able 
to charge tomorrow. 

MR. BENDER: You are right, your HOnor. 

By 10:15 tomorrow? 

THE COURT: I intend to start 10:15. 

I have a number of matters I am starting at 
9:30. I will do my best. 


, .I','.. 
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4 


’!R. BENDER* Good morning, your Honor, 

I had these requests ready, but I was before 
Judge Weinstein, 
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THF COURT: All right, do you have the request? 

MR. RENDER: Yes. 

(Jury present.) 

THE COURT: I understand Juror Three to say 
you have a problem? 

JUROR NUMBER THREEx I would like your 
permission to he excused if this case goes to Monday. 

T start my vacation Monday. I have all my plans made. 
THE COURT: What plans do you have? 

JTTROR NUMBER THREE* I am supposed to leave 

Sunday. 

THE COTTRT* Do you have plana tickets and 
reservations? 

JUROP. mrrnER THREE* Yes, I do. 

THE COURT: To where? 

JUROR mTMBER THREE* New Orleans. 

THE COURT* Well, I an going to ask you to stay. 
I nay have to bring the Jury in Saturday. I cannot 
take a chance in continuing this case without an 
alternate. If there are onlv eleven left at the end of 
the trial, I must declare a mi .trial and we must start 








€ 






A 7733 


770 


Dowling—direct 

A Yea. 


0 And do you oocupy any positions in the 

community? 

A Yes, I am the President of St. Jaaas Little 

L “ 5 '“' mmh9r of thB socuty of st. Philip*, church 

P«.t bar of th. Elks ana past Proliant of th. Kiwanls 
Club of Smithtown. 


0 When the jurors raise their hand, they do not 

hear you. 

Would you please keep your voice up. 

A OK. 

Q Do you know Elmer Homberger? 

A Yes, i do. 

0 How long do you know him? 

A Approximately fourteen years. 

Q And under what circumstances do you know him? 

A i know him socially. I also know him as being 

the Highway Superintendent of the *TOwn of Smith town. 

Mr. Homberger is a builder and we are involved in the 
Planning and accepting of roads in the Tamt of Smithtown and 
an the work that he does that relates to Town work. 

0 Do you socialise with him? 

A Once in a while. 

Q visits your home? 
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No. 

Did you visit his hone? 

Yea, once. 

Does he attend the sane church that you do? 

Yes, he does. 

Have you ever had occasion to discuss with 
people in your department or in the community Mr. Hornberger's 
characteristics for honesty and integrity? 

A I think quite often. 

^ £®ct I aw involved in the Town, planning 
■eatings and engineering meetings where Mr. Hombarger would 
be discussed and in many discussions about the types of 
buildings he is putting up — 

MR. RYANi Objection. 

THF court i Strike it out. He are only 
interested in those traits of character that refer to 
**** mw • lav-abiding citizen, his honesty and integrity,, 
Q Are you in a position to tell us what his 

reputation is in the community for honesty and integrity and 
for law-abiding qualities? 

* 1 think as far as I know Mr. Rornberger is 

an tipstanding citizen. 


A 

0 

A 

0 

A 

Q 
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THE court* The community's point of view. 
TOE HITNESS* The community's opinion? 
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Q What is hi a reputation in the <xnamnity? 

h Pine — very good. 

MR. BENDER* No farther questions. 

THE COURT* Any questions? 

MR. RYAN* None. 

THE COURT* Thank you, you suiy step down. 

Mr. Romberger, would you re sum. 

ELMER E. HORNBER6ER , celled as a witness on 
his own behalf, hawing been previously duly sworn 
by the Clerk of the Court, resumed the stand and 
testified further as followst 


MR. BENDER* I will give Mr. Ryan oopies as 


soon as we have a recess, your Honor 


THE clerk* Defendant*s 


to Charget 


narked Court's Exhibit 2 for identification. 

DIRECT EXAMINATION 

BY MR. BENDER (continued)* 

Q Mr. Homberger, I think we concluded yesterday 

by your telling us that your intention at the tiM that you 
instructed that the checks be aade payable to you for extras, 
rather than the corporations, and at the tiM you deposited 
the checks into your personal accounts, that you intended to 
return the money to the corporations as soon as it was 
needed. 


v 










A 7763 


773 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 
23 


Hombergar-direct 

Do you recall that? 

A Tea. 

Q I aalted you, did you do so? 

A Tee. 

Q And approximately how much did you return to 

the corporations In 1967 and on the extras? 

A One hundred and sixty-two thousand dollars — 

one hundred and sixty-two thousand dollars. 

NR. brndkr * We have stipulated here that the 

extras amounted to approximately forty-two thousand 

In 1967 and one hundred and thirteen thousand in 

1968. 

Q Is It your testimony that you returned that 

amount — that total amount to the corporations representing 
the extra payments which you deposited to the corporations? 

A Tea. 

0 Did you know when you — withdrawn. 

Did you know that the extra payments that were 
given to you by the buyers was income to the corporations? 

A Tes. 

Q There isn't any doubt about it, is there? 

A No. 


24 

25 


Q What did you believe — withdrawn. 

Did you believe that that extra income was helm 
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picked op by 

the selling corporation's returns? 

A 

Yes. 

Q 

What were the reasons for your believing that? 

A 

I believed ay acoountant was picking up the 

income, because I was depositing the money back into the 

corporations 

i 

Q 

Well, aside from depositing the monies beak 

into the corporations, were there any records being 

Maintained in your office with respect to the extras which 

were available to the acoountant? 

A 

Yes. 

0 

What kind of records? 

A 

Miss Vicky Colettl was keeping records. 

0 

Bow about Miss Waugh? 

A 

She was keeping records. 

Q 

What kind of records are you talking about — 

is this what 

you told us about yesterday, the letters that 

went out and 

the index cards? 

A 

Yes. 

Q 

And the job files? 

A 

Yes. \ 

Q 

Is that what you moan by the records? 

A 

Yes. 

Q 

Now, were those records available to Nr. Canale? 
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A Ya«, they were available to everyone. 

0 Did you know whether Mr. Canale did or did not 

examine those records which your girls had made up and kept 
in the job files? 


I didn't know whether he did or didn't. 


Did you believe he was doing so? 


A I believed so. 

Q You lend any money to the corporations? 

A Yes. 

0 And in what form did you lend money to the 

corporations? 


In other words, what form did the loans take, 
if you can recall? I am only talking about 1967 and 1968. 

A Salaries, monies — 

Q Hell, what do you mean by "salaries?” 

A My salary — parts of my salary I would advance 

back to the corporations. 

Q In 1967, according to your income tax return _ 

I think you're gross salary from all the corporations was 
something like thirty thousand dollars? 

A Yes. 


MR. bender* May we have the returns, please? 
(Document handed to counsel.) 

MR. BENDER* Thank you. 






A 779a 


776 


nornberger-direct 

0 In 1967, according to fTmrm 1 —nl‘a Exhibit 4, 


your wages and salaries are listed as thirty thousand six 
hundred dollars fro* the corporations! is that correct? 

A Yes. 

Q Now, your wife did not receive any salary free 

the corporations for the work she did in 1967, did she? 

A That's correct. 

Q Or in 1968? 

A That's correct. 

C I think in 1967 — withdrawn. 

In 1968 — withdrawn. 

When you speak of salary being loaned to the 
corporations with respect to that thirty thousand dollars, 
what did you do? 

A I advanced a portion of that eoney back to the 

corporations. 

Q How did you do that ~ who did you give it to— 

did you have a check eade out to you? 

A Yes. 

0 What was the procedure you followed? 

A A check was disbursed to ne and I cashed sene 

and the balance would be deposited. 

Q Who did you give the check to? 


A 


Miss Coletti 
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Q What would you tall her when you gave her the 

check? 

A This was ny salary — this was my advance for 

me. 

Q This is what you would tell her? 

A Yes. 

Q Why would you tall her that? 

A Because I wae lending ray money to the 

corporation. 


Q Why would you tell her this was an advance from 

you? 

A Because that money was ny money and I was 

entitled to it. 

Q Were you telling her that because you wanted 

her to make a proper record as to the nature of the money? 

A Yes. 

Q Did you do the same thing with respect to your 

salary of eighty thousand dollars in 1960? 

A Yes. 


Q Did your salary in 1968 increase for any reason 

whatsoever that you know of? 

A Yes. 

0 What? 

A I think it was eighuv thousand dollars. 
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0 TThy did it increase, if you know, over 19677 

A Veil, we had a growth program. I did more 

work and we did more business. 

0 The tax returns of the corporations for 1968 

would reflect the gross amount of sales that you did, would 
it not? 

A Yes. 

0 And what did you do with that salary or portion 

of the salarv — was a portion of that returned back to the 
corporations? 

A Yes. 

0 Did you follow the same procedure? 

A Sane procedure. 

0 ^ave it to Vicky Coletti and told her it was an 

advance? 

A Yes. 

0 What other forms did you make loans to the 

corporations, if vou remember? 

A There would be some money I would borrow from 

the banks and approximately tve'v« to fifteen thousand dollars 
that my mother lent me. 

0 On those occasions, what procedure would you 

follow when you gave the money — withdrawn. 

Who did you give the monev to on those occasions? 
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2 

A 

Vicky Coletti. 

3 

Q 

The same girl? 

4 

A 

Same girl. 

5 

0 

What instructions did vou give her with 

6 

respect to the raonev — what the money was for? 

1 

7 

A 

I told her that was advance money — money that 

8 

I had borrowed from the bank and it belonged to me. 

9 

Q 

Wow, when the corporation needed monies, what 

10 

other sources 

did you have besides the loans, your salary 

11 

and the Money 

from your mother? 

12 

A 

An escrow account — excuse me, an extra account 

13 

Q 

You mean the extras monies which you had 

14 

received from 

the purchasers and which you deposited in your 

15 

personal account? 

16 

A 

Yes. 

17 


* 

18 



19 



20 


(continued on next page) • 
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0 All riqht, what happened — tell us how you 

happened — what the mechanics were when you returned the 
extra money to the corporations. 

Did you give it to Vicky Coletti the same 
way you gave her the loans? 

A As 3he requested, I would return it to the 

corporations. To the corporation which it should be 
allocated to. 

What did you tell her when you gave her the 
checks which were deposited into the corporate account — 
did you tell her "These were loans, these were advances"? 
What did you tell her, if you can recall? 

’A I am sure I told her these were extras to 

the best of my knowledge. 

0 To your best recollection? 

A Yes, it is my best recollection. 

° v ou didn't tell her these were loans? 

A They weren't loans. 

O They were not advances? 

A They were not advances. 

0 The form in which the other moneys took, which 

you gave her were such as salaries, some loans from third 
paties, the banks and your mother? 


25 


A 


That's right 
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you do not know what that Is, juat say so 


If you hava any 
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Idea what notes they are, tell us. 

TOR COURT* Did you ever give a note to the 
corporations that your commercial bank that you had 
* line of credit with discounted? 

THE WITNESS* I nay have. 

TOR COURT* All right, go ahead. 

Q You think that possibly is such a transaction? 

A It could be — it's 1967 and — 

Q Now, did you ever at any tine discuss your 

stock — withdrawn. 

Did you in 1967 or 1968 ever examine these 
books nd records of your corporations that are in evidence 
and in particular your stockholders' advance account? 

A No. 

Q Did you ever discuss with Mr. Canale or did 

he tell you of entries being made in the stockholder's ad. 
vance aeoount? 

A No. 

0 Did you ever know that you hat as much as 

$248,000 credited to your stockholder's advance aeoount? 

A No no. It's quite a bit of money, no. 

Q Now, when you returned the extra moneys to 

the corporations, you say you returned then whenever the 
corporations needed the money* is that right? 


I 





/ 
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A MO. 

° VThen you signed these tax returns, did you 

read them? 

A No. 

<"* TJhy not? 

A necause I had implicit ^aith in rry accountant. 

0 Is that the only reason? 

A I assumed they were correct. He is a CPA 

and a lawyer, plus the fact he keeps all the hooks. 

0 Now, what about your personal income tax 

returns for 19^7 and I960. 

Did you follow the same procedure that you 
indicated with regard to the corporate returns — just 
signed them —— Mr. Canale qavc them to you prepared? 

A Yes. 

0 Did you check them over at all? 

A Ho, because sometimes they would be brought 

in almost two hours before the deadline. 

° Now, there came a time, did there not, when 

there was an audit examination and an investigation with 
respect to the corporate income tax returns and your ovm 
individual returns for 19G7 and 7.9no you recall that? 

A v os> 

c And uc.ro you inteiviewed on fh.ntenher l*th. 
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1972 by Special Agent Massella? 

A Tea. 

Q Was there any conversation b etw een you with 

respect to extras? 

A Tea. 

Q Can you give us to the best of your recollect¬ 

ion what Mr. Massella said or what be asked you and what 
you said to bin? Was Mr. Canale present at the tins? 

] 

A Tea. 

Q And I think — was there another agent with 

Mr. Massella at the tine? 

A Yes. 

Q Xf you recall? 

A Yes, there wore four of us in the room. 

Q Very good. 

I an only limiting you at the tinman t just to 

extras. 

A To the best of my recollection, Mr. Massella 

asked me to identify a group of transactions and X told 
him that these were extras that X had pot bade into the 
corporation from my own account. 

0 What else did you tell him? 

A I told him that my mother —— 

0 X am talking about the extras now. Let's 
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continue with theextras with respect to buyers making checks 
out to you* Has there any discussion on that? 

A Tea* 

I gave him my opinion, which T solicited frcsn 
other people, that if I collected the extras in my name 
and deposited it in my account aid then in turn returned it 
to tie corporations, the corporations would not be held 
liable for that transaction and only I would be held liable. 

Q Do you recall whether you volunteered the 

information with respect to the extras or — 

A I'm sure I volunteered it. 

Q Here you ar.ked any questions as to what your 

belief was with respect to whether the extras were being 
reported properly reported to the corporate income tax 
returns? 

A Tes. 

Q Hell — 

A I told them that I believed that they were 

all picked up as income on the corporations that they 
respectively belonged to. 

0 And Mr. Homberger, you have sufficient funds 

do you not in the corporations and your own to pay 


any tax — 


THE COURT* Is there any objection tc that 


/ 
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2 

question. 

3 

MR. RYAN: Yes. 

4 

THE COURT: Objection sustained. 

5 

o Now, you have been charged in Count 1 and 

6 

Count 2 of this indictment with willfully, knowingly and 

y 

intentionally cheating on your 1967 incone tax return by 

i 

8 

willfully failing to report the proper income, and I ask 

'V 

you did you so willfully attenpt to evade any taxes on your 

10 

individual returns for 19677 

11 

A No. 

12 

0 Is it your contention that as far as you 

i 

13 

know you did report the proper tax on your return for 1967? 

14 

A Yes. 

15 

0 And would your answer be the sane as to 19687 

16 

A Yes. 

17 

THF COURT: Do I understand the answer to be 

18 

at the present or at the time of the filing, Mr. 

19 

Bender? 

20 

MR. BENDER: At the tine of the filing. 

21 

THE COURT: That is thequestion. 

22 

You had better rephrase it. 

23 

0 At the tine that you filed these returns —— 

I 

24 

by you filing I mean signing and whoever filed then —- did 

i 25 

you honestly believe that you were reporting the oorrect 
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2 

CROSS-EXAMINATION 


jm 3 

BY MR. RYAN: 


mR3 



4 

Q Mr. Hornberger, are you a high school graduate? 


5 

A Yes. 


6 

MR. BENDER: I did not hear that. 


7 

THE COURT: Please, Mr. Shapiro. 


8 

(Answer read.) 


9 

0 Did you get any further education? 


10 

A Yes. 


n 

Q What education? 


12 

A Graduate from Adelphi College? 


13 

Q Did you major in any particular courses? 

) 

1 14 

A Science and math. 


15 

Q I understand that you were discharged about 


16 

1956? 


17 

A Yes. 


18 

Q From the service, correct? 


19 

A Correct• 


20 

Q What did you do after you were discharged? 


21 

A I was discharged in '54. 


22 

Q All right, tell us what you did after you were 


23 

discharged. 


24 

A Can I give you some background first? 


i 

! ” 

Q Tell us what occupation vou were engaged in 
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after you were discharged from the service? 

* In *54 I was a student. 

0 At Adalphi College? 

A Yes. 

0 Then you got your degree in math and science? 

A I started out to be a doctor — it was a 

combination of math and science. 


You took some courses towards becoming a medical 


doctor? 


Yes. 


degree? 


Then you changed your courses there; is that it? 
I was 26 years old then. 

You graduated from college with a science 


Jtist a B.A. 

Majored in math and science? 

It's hard to distinguish. I don't think the 


degree reads that way. It is just a B.A. 


After you graduated, what did vou do for a 


living? 


A My first job was with Republic Aviation as, I 

guess you would call it in the form of a tine study engineer 
and after that — which I think was onlv about four months — 


25 


I went into business 


the building business. 
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Q You went right into the building business? 

A Yes. 

Q Did you have any experience in the trade? 

A Yes. 

Q What experience did you have in the trade 

before you went into the building business? 

A Every summer and every vacation and ev e r y free 

moment that I ever had through my whole high school and 
college period, I worked in the construction trades, practi¬ 
cally every facet. 

Q Worked as a plumber? 

A Plumber'8 helper. 

Q Carpenter's helper? 

A Yes. 

Q Electrician's helper and things of that nature? 

A Yes. 

Q When you went into the building business, did 

you go in on your own as an individual? 

A The first corporation that we formed in 1956 

I had a partner. 

Q What was your partner's name? 

A I really — it's so long ago. His first name 

was Paul. That's how we became Elpa. My name is Elmer and 
his name is Paul. We both went to college. I don't remesiber 
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his last name 
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A 

0 


What wan the nan» of the corporation? 

Flpa builders, that was formulated in 'Sfi. 
And did vou huild any homes in *56 under th*» 


corporation? 
A Yes. 


0 Can you give us some idea as to the extent you 

began building homes with your partner under ripa corporation? 

A The thina is, I was married in '56 and my 

nartrser was single, so really we bought some land together 
and naturally I had more responsibility than he did, so we 
dissolved the oartnership before we ever built a house. He 
too* some land, I too* the other land and started building. 

0 You started building? 

A Spot lots — individual lots — wherever I 


could buy a small lot here and there. 

Q At the time vou did that, were vou in partner¬ 


ship? 


A 

0 

A 

0 

A 


Wot when T wan build'? no, no. 

You were on vour own — vcmr own corporation? 
When I was building, yes. 

'That was the name o^ ti'at corporation? 

Elpa builders. 

bid vou buv vour o*-her oar^ner out of t v e 
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corporation? 

A We exchanged and bought each other out with 

land. 

We just divided whatever assets we had —— we 

divided equally. 

Q You were now sole stockholder of Rlpa Building 

Corporation, correct? 

A Yes. 

Q Your corporation. 

You began building houses on individual lots 
as opposed to developments, I take it? 

A Yes, I would go out and try and buy the lot as 

reasonably as possible, build on it, supervise it, do a lot 
of the work myself, tarring the foundation, sell the house, 
going to the bank and financing it. 


(continued on next page) 
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Q Did Mr. Canale represent you then? 

A Hot in 1956. 

Q Well, did you have an accountant then? 

A Yes. 

Q What was his name? 

A Carl — I don't remember his name. He is the 

head accountant for Grumman Aviation now. but I don't 
remember his last name, just Carl. 

Q You started building as a sole stockholder of 

the corporation in 1956? Is that right? 

A Yes. 

Q And how about the year 1957, were you still 

building as a one-man corporation? 

A Yes. 

Q And what accountant represented you then? 

A Accountant? 

Q Yes. 

A I think Carl still represented me in 1958. 

I am not sure because — 

Q I am talking about 1957. 

A Oh, I am sorry. In 1957? 

Q Right. 

A I am 3ure Carl did. 

Q In the year 1953 were yol operating as a one- 
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I am sorry? 


That he was familiar with the building business, 
Mr. Canale told you that? 

To the beat of my recollection. 

Now, we are talking about the year 1958; 


co^rmet? Do you understand that? 


1958. 


Q And at that time, Mr. Hornberger, you were 

operating in that year as a one-man corporation? Correct? 
A That is right, Mr. Ryan. 

Q And Mr. Canale was doing accounting work for 


you? 


Again, 1 am not sure, in 1958 or 1959, if 


Mr. Canale started. 


Let’s take the year 1959. Were you conducting 


your business as a one-man corporation? 

A One-man corporation? 

Q Yes, surely. 

A Or do you mean other corporations? 

Q No. Elpa Builders was the first corporation 

you told us you operated under to build homes. 

A Yes. 


25 


Q 


By the year 1959 had you formed any other 
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corporations? 

A I don't know if Dotal was forised in 1959 or 

not. That would be like Dot and A1. My wife's nase is Dot 
My nickname is Al. 

Q And did Mr. Canale have anything to do with tJ 

formation of that corporation? 

A I think he did* but I am not sure. 

Q Row did it come about that you formed another 

corporation, the Dotal Corporation? 

A Hell, in the building business you are buildii 

in different areas. So consequently in those days we were 
building say from Hempstead to Massepeque and over across 
to Farmingdale, and over to New Hyde Park. So we would try 
to segregate one corporation to one area and another one 
to another area to simplify job numbers and not cross each 
other. 

Q When you say, "We,“ who are you referring to? 

A Well, I always use the word "we," because "I,' 

seems like you are egotistical, but it was me. 

Q You were the sole stockholder-owner of the 

corporation? 

A Yes. 

Q What area did the Dotal Corporation cover for 

its business on Long Island? 
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A 

I — you have m at a complete disadvantage 

3 

because I 

don't know when Dotal was formed. 

4 

Q 

Well, it is on the tax return. 

5 

A 

If you can refresh ay memory then I could tell 

6 

you whore 

it was building. 

7 

Q 

I show you Exhibit 11 (handing). 

8 

A 

This is Horn Enterprises. 

9 

Q 

I am sorry. I show you Exhibit 9. 

10 

A 

This is Dotal Builders. 

11 

Q 

Is that the corporation you a. s referring to? 

12 

A 

Tee. 

13 

Q 

When was it formed? 

14 


If is this the form that you would use to 

15 

fore a corporation? 

16 


THE COURTi If you don't understand the ques - 

17 

tion say you don’t understand it. 

> 

18 


THE WITNESS: I don't understand it, no. 

19 


THE COURT: Are you referring to something in 

20 

evidence? 

21 


MR. RYAN: Yes, I am. 

22 


THE COURT: I will allow you to read anything 

23 

in 

evidence that you believe is a predicate to any 

24 

question you want to ask. Just read it to the jury 

25 

and 

then ask the question. 
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Q According to Exhibit 9 the Dotal Corporation 

was formed September 1962. Does that refresh your recollec¬ 
tion? 

A If that is when it was formed, it was formed 

in 1962. 

Q That is the second corporation you formed as 

you became a builder in the business, is that correct? 

A Yes. 

Q Now, in 1962 — in 1959 Mr. Canale was your 

accountant? 

A Yes. 

Q 1960, 1961; correct? 


A Yes. 

Q And in 1962 he was your accountant when you 

formed the Dotal Corporation? Right? 

A Do you have the incorporation records? 

THE COURT: Do not ask any questions, 

Mr. llornberger. If you don't understand the question, 
say you don't understand the question. 

A (Continuing) I don't know whether he forsttd 

the corporation or not. Mr. Wolfsont could. He was my 
attorney. 

THE COURT: No. You are asked the question. 


If you don't know the answer, please say, "I don't 
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know. 

THE WITNESS: I don't. To the best of my 
recollection, I don't know. 


Q Now, there came a time when you formed other 



corporations? Correct? 

A Yes. 

Q Horn Enterprises? 

A Yes. 

Q And Story Book Homes? 

A Yes. 

Q And the Story Book Manor Corporation? 

A Story Book Homes was not formed by me. 

Q Who formed it? 

A Richard Kudek. 

Q When? Approximately. 

A I'm not sure of the year. 

Q Well, according to — 

A Or it might be Peter Kudek, his father. 

Q According to Exhibit 13, the tax return for 

Story Book Homes, it says that it was incorporated in 
February 1960. 

A By whom? 

THE COURT: Strike it out. 



25 


(Continued on next page.) 
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2 

Q 

Well, were you doing business with a partner. 

3 

Mr. Kudek, for any period of tine? 

4 

A 

Yes. 

5 

0 

And can you tell us what year you began doing 

6 

business with Mr. Kudek? 

7 

A 

It is difficult because I was doing business 

8 

individually by myself, and also doing business with a college 

9 

friend of mine, Mr. Kudek, under Story Book nones. 

10 

Q 

And did there come a time — well, when you 

11 

were doing business with Mr. Kudek, what did that wean? Here 

12 

you both stockholders in one of those corporations? 

13 

A 

Just in Story Book Homes. 

14 

0 

And did there come a time when Mr. Kudek no 

15 

longer was a 

stockholder with you in the Story Book Hones? 

16 

A 

Yes. 

17 

0 

When was that? 

18 

A 

To the best of my recollection, I think it was 

19 

1964 because 

I had to pay a lot of money, and it was paid 

20 

off by 1966, 

or it might be 1966 — 1964 or *66. 

21 

Q 

You had to pay Mr. Kudek? 

22 

A 

For his * : -rk. 

23 

Q 

For his interest in the business? Correct? 

24 

A 

Yes. 


25 


0 


All right. Now by 1966 you wore operating all 
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th *“ C ° rPOratl0ns as th * »°le stockholder? Ie that your 
best recollection? 

A To the be3t of ray knowledqe. 

Q Well, Is there any question that there cane a 

time prior to 19*7 when vou operated all these corporations 
as its sole stockholder? 

THE witness* Would you repent the question, 

please. 

THE COURT* Mr. Simon? 

(Record read.) 

A I think Mr. Kudek and I were still partners 

prior — W. were partners prior to 10fi7 or something in Story 
Book Homes or one of the corporations. 

Q Are you able to tell us when you became the 

sole stockholder of Story Hook Hones? The year? 

A It's either — it's either — ifs confusinq- 

it's either 1966 or 19*4. 

THE COURT* nut the only corporation that anyone 
else had any stock in of the corporations mentioned 
was Story Hook Homes, Inc.? Riqht? 

the WPTIESS, Yes, your Honor. 

Tim coups’* And all the others that were 
mentioned here, vou were the sole stockholder? 

THE WITNESS* Yes, your Honor. 
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And you were the one who hired Mr, Canale, the 


accountant? 


A Yea. 

0 Now, with respect to extras, when you were 

Mr. Kudek's partner in Story Book Howes, how were thoee 


monies paid? 


tion. 


MR, BEMDFR* I object to it, 

THE COURT* May I hare the question, Mr. Simon? 
(Record read,) 

thb COURT* Overruled. I will allow it. 

To the best of ey recollection,to the corpora* 


Now, you told us yesterday that you changed 


this procedure, early *67, correct? 


Sonewheres in the early Months of *67. I don't 


know exactly what month. 


Q And you told us that in the year 1966 you had 

some difficulty concerning payments for extras? Correct? 

A Yes. 


What was the difficulty? 

Well, sometimes, being I was a on 


operation 


we would get to the closing and the extras wouldn't he paid. 
The people would want to negotiate, try to reduce the price 


of the extras down because they felt it wasn't to their 


25 




satisfaction 



25 


tt t tt'"»• 77";*' 


T» wm a nunprous amount of tines 
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ttif court* Can't you aatlnata a nunbar? 

THF WITNESS* Tour Honor, thara was a lot of 
closings and I raally do not want to tall a 11a if 
I don't know. 

THE COURT* If you can't aatlnata it, althar in 
numbars or percentage, than say you can't estimate it. 
THE WITNESS* I can't estimate it. 

THE COURT* That's it. 

All right, go ahead, Mr. Ryan. 

BY MR. RYAN* 

Q On these occasions where you felt you were 

forced to negotiate the amount paid for extras, how were the 
checks made out? 

A To the corporation. 

And what would you do with those checks? 

They would be deposited. 

Where? 

In the respective corporation that conducted thi 


Q 

A 

Q 

A 


closing. 


Q 

A 


And who would \>ou hand them to? 

In 1966? The accounts payable girl would have 
been either Sophie Pace or possibly Charlotte. 

0 What would you tell her at that time when you 


gave her the checks? 
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2 

3 

4 

5 

6 

7 

8 

- 9 
10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


A Those are the proceeds from — 

Q Fran the sale? 

A — (continuing) — the sale. Well, there would 

be a closing statement that accompanied it. 

Q And you knew at that time, did you not, that 

those were the records that Mr. Canale would pick up to do 
his accounting? 

A No. 

Q Did you ever see Mr. Canale come over to your 

office to take the records to do his work? 

A Well, he came to my office, yes. 

Q Did you ever see Mr. Canale ever take any 

records from your office for doing his work? 

A Yes. 

Q Did you ever see what records he took? Can 

you tell us what they were? 

A I think he took ledgers, checkbooks. 

0 Ledger hooks like the ones that are in evidence 

those physical type books (indicating)? 

A No, not those. Re kept those all the time. 

But then I think he brought them hack sometimes. Really it 
is hard to explain. But I was a one-man operation running a 
multi-million dollar business, and that I didn't get myself 
involved in the bookkeeping. 



9 


25 
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0 nid you ever have any conversation with 

Mr. Canale from 1959 or 1966 as to how we should sst up ths 
bookkeeping system in your office? 


5 

6 
7 


A No. 

0 nid vou ever ask him, "What's the best way to 

record the proceeds from these sales"? 


8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


A »Jo. 

0 nid you ever ask him, "What is the best record¬ 

keeping practice that I can maintain to accurately record 
how much money these corporations of nine are earning"? 

A No, he was a CPA. 

0 nid vou ever ask Mr. Canale — 

'HTF wi'T’TTFSS* May I have a drink of water? 

MP. PYAMt Mr. Clerk, the witness would like a 
drink of water. 

TUT* WITNESS* You speak loud so you get dry. 
(neputy Clerk complies.) 

THE witness* Thank vou. 

BY FTP. PYAN: 

O nid vou ever ask Mr. Canale's advice as an 

accountant and attorney from 195-1 to 1966 as to what is the 
best way to record the income that my corporations are earning 

A No. 

0 Now, as I understand it — withdrawn. 
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Q When you hart this difficulty in 1966 with 

buyers over extras, did you talk to anyone about it? 

A I think so. 

Q Who dirt vou talk to? 

A I think I talked to my lawyer. 

Q Who is that? 

A Mr. Wolfsont. 

Q And what did you tell Mr. Wolfsont? 

A Well, I asked him his opinion as to how I could 

set up a third party transaction to stop these aggravating 
episodes at the closings, because he was at the closings also. 

Q Did you suggest to Mr. Wolfsont any method by 

which you could stop these aggravating instances? 

A I do not think so. 

Q Did you talk to anyone else about this problem? 

A I may have. You know I associate with a lot of 

accountants and lawyers. 

0 Did you ever talk about it with Mr. Canale? 

A No, not with Mr. Canale. 

0 In all the years from 1959 to 1966 did you ever 

ask Mr. Canale, your accountant and attorney, his advice on 
corporate matters? 

A In reference to what? 


25 


Q 


Extras? 
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2 

A Ho. 


3 

0 The method of accurately recording InnnmoT 


4 

A Ho. 


5 

0 After talking to Mr. Molfsent, you changed your 


6 

procedure, I take It, for the payment of extras? 


7 

A I can't pin down that he was responsible for 


3 

it. In my own mind I thought I was doing the right thing. 


9 

Q Well, can you tell us whether you relied on 


10 

anybody's advice to change your procedure? 


11 

A May I use a cliche? 


12 

Q Ho. I prefer that you just answer the question 


13 

to the best of your ability without cliches. 


14 

A Hell, to the best of my ability, I think I 


15 

tried to pick the brains of a lot of people and I case to 


16 

this conclusion. 


17 

0 Well, when you picked the brains of a lot of 


18 

people, did anybody tell you hold up the closingy don't sell 


19 

the house until you get paid for the extras? 


20 

A I don't know. 


21 

Q Is It possible that someone told you that? 


22 

A I don't know. 


23 

Q After talking to these people about your 


24 

problem, you changed your procedure to the extent that you 


25 

requested buyers to make checks out to you personally? Right? 
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THE COURT: Do you want a yea or no answer? 

MR. RYAN: I would first like a yes or no. 

THE COURT: Yes or no — 

THE WITNESS: With an explanation. 

THE COURT: No, if you can't answer it yes or 

no, say you can't answer it. 

THE WITNESS: Repeat the question, please. 
(Record read.) 

A Yes, but it was on my own decision, not from 

any specific person. 

Q And can you tell us what your thinkingwas 

when you made that decision? 

A I thought that if I collected the money 

directly to myself and deposited it in ay account and 
returned it to the corporations that I was doing the correct 
thing. 

Q Can you tell us what your basis was for 

thinking that that was the correct thing to solve your 
problem? 

A Because now if there was difficulty in any 

aspect of a house, either Horn Enterprises, Elpa Builders, 
Dotal, Story Book Manor, or Story Book Uooea, they would 
move agaihst ne individually and not attach my corporations 
or bring a suit against my corporations which would affect 
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Did you ever sue any buyer as a result of 


extras? 


I think X am one of the few builders that 


have sued people, ye 3 . 


How many in 1966? 


I don’t reraenber, really. 


Can you estimate the number? 


I can't estimate a number. 


For the year 1967 did you sue anybody for 


extras? 


I don't think so. 


For the yoar 1968 did you sue anybody for 


extras? 


This is specifically for extras? 


I don't think so. 


How, did anyone tell you when you were seekinc 


advice about this problem to have the checks made out to 


you personally? 


I don't understand the question. 


Did anyone tell you that you should have the 


buyers make the checks payable to Hornberger to solve the 


problem you experienced in 1966? 


Ho, I tiiink I made that conclusion myself 


/ 
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from the consensus of what I had heard. 

Q And at the time that you came to that decision 

you also decided that that check should be deposited to your 
personal account? Is that right? 

A Tea. 

0 Did you ever consider simply endorsing the 

check and depositing it into the corporate accounts? 

A No# because I would want to collect it. That 

i* the problem. Because if I just endorsed it over lamed** 
lately they could have stopped the payment on it. 

Q Could they have stopped payment on it if th 

just made it out to you individually and you deposited it 
into your personal account? 

A Yes# but it wouldn't affect my corporation. 

THE COURT: Hill you please try to just answex 

the question. 

THE WITNESS: I am sorry. 

THE COURT: Strike out# "but it wouldn't 

•Hect my corporation." The jury is to disregard it. 

a. 

Q Now# did you ask Mr. Canale prior to making 

this decision as to what effect this would have on the 
corporations? 

A No. 


Q 


Old you see his advice on the matter? 
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2 

3 

4 

5 

6 

7 

8 
9 

10 

H 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 
23 


A No. 

Q Nov, you began depositing these checks on 

payments for extras into your personal account? 

A Yes. 

0 At the beginning of 1967? Correct? We have 

been talking about three personal accounts that you had in 
this case, do you recall that, in which the extras were 
deposited? 

A Yes. 

Q One account was in the same bank that held 

your corporate accounts, isn't that right? 

A That's wrong. 

Q What bank did you have these three accounts 

in? 

A The bank of Smith town, the Tinker Rational 

i 

in Setauket and Eastern National of Smithtown, which is now 
Chemical. 

Q Now, the Bank of Sraithtown account was in 

existence at the time you made this decision to handle the 
monies on extras, was it? 

A Yes. 

Q That was your personal aacount? 

A Yes. 


24 

25 


And what did you use that .account for prior 
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0 Well, did you deposit my monies received other 
sxtras into that account? 

A I believe I did deposit some money that my 

mother lent me or money that I mould have borrowed or some 
sort of other funds possibly. 

Q Not arising out of any corporate transactions 
though? is that it? 

A Ho. 

Q Arising out of your personal affairs? 

A Well, you say "affairs” what do you 

•affairs?” 


Q 

A 


Would you ~ 

That would be making profit on 


i thing and 


not reporting it. 


Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 


>ther in 1966? 


Tou borrowed money from your 
*66, no. 

That came later? 

That came during the period of *67 and '68. 
And did she write a check out to you? 

No, it was in the form of cash* 

Where did your mother keep the cash? 

In her home. 

Where in her home? 

Must I reveal that? 
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TIIE COURT: Yes, I direct that you answer. 
THE WITNESS: In the basement. 

Where in the basement? 

In the crawl space. 

Where in the crawl space? 

Very close to the plurbing. 

Was it in an envelope? 

It was in a little box there (indicating). 
What kind of a box? 

A $3.98 special that you get in a stationery 


Q Tin, metal? 

A I think it was a cheap grade of tin. 

Q That was during '67 and '68 that you borrowed, 

correct? 

A Yes. 

Q The some time, did you borrow money from the 

Eastern National Bank — fir. Mahon’s bank? 

A Yes. 

Q Between ten up to fifty thousand dollars? 

A Yes. 

0 Where did you deposit the money that you 

borrowed from the Eastern National Bank? 


.25 


A 


Under what form wold I be borrowing it? 
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0 Can you tell us — 

A Can you tf.ve me a question under what fora I 

would be borrowing it? 

THE COURT: Strike out the an s w e r as not 


responsive. 

THE WITNESSx i cannot answer the question. 

THE COURT: Then say you oannot answer the 
question. 

THE WITNESS: Right. 

Q Now, according to the reoords in this case you 

opened a second personal account during the year 1967. 

The signature cards indicate that you rip snort 
the account in your nans on June 14, 1967* 

Now, can you tell us how it case about that you 
opened up a second personal account in 1967? 

A In what bank? 

Q Tinker National Bank. 

A Well, during that period we had sees of our 

corporate accounts in the Tinker National Bank be<r ise that 
was very close to a job where ve were building and it wen 
convenient to use the Setauk t Office instead of going all 
the way to Smith town, which was about 10 miles away. 

Q How many offices did you in 1967 have for the 


25 


conduct of your business? 
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A I didn't hear you, Vr, Ryan? 


3 


4 

5 

6 

7 

8 
9 

10 

11 

12 


0 How many offices did you have in 1967 for the 

conduct of your business? 

A Corporate offices? 

Q Yes, any kind of offices. 

A I still don't understand it. 

THE COURT: The witness does not understand it. 
Tim WITNESS: You mean offices where you work? 
THE COITRT: If you do not understand, just say 
you don't understand. 
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THE WITNESS: I don't understand it. 

• Q Now, thin Tinker National Bank account in your 

own name, did you deposit solely extra payments in to that 
account? 

A There would be extras. 

Q Anything else? 

A There would be some money from my mother, some 

money that I borrowed and could possibly bo some money from 
my salaries. 

Q Well, when you borrowed — when you referred to 

borrowings, do you mean for yourself or for the corporations? 

A Individually for myself, because that's — 

Q All rioht, did you write checks out of that 

account, other than those that we have been referring to as 



25 




A 825a 

Hornberger-cross 


advances to the corporations? 


Yes. 


0 And for what purpose would you writs other 

checks out of that Tinker Dank account? 

A Again for maybe a pharmacy bill, a suit, 

personal things, my wife may need, household expenses, may] 
the oil bill, telephone bill. 

Q Do you have any idea to the extent that you 

would use that account for these personal expenses? 

A Not really. 

Q Would be an isolated instance that you 

use the account for personal expenses? 

A Whatever personal, you know, small personal 

expenses. 

I would also use it for contributions also. 

Q Now, you opened a third account in your ~Tt 

during 19G7 according to the documents in evidence at the 
Eastern National Bank on flay 8, 1967? 

A Yes, if that*s the correct date. 

Q That is what is shown on the signature card 

attached to the exhibit. 

A I don't dispute it, yes. 

Q All right. 

Can you tell us how it came about that you 





A 826 a 


822 


Hornberger-cross 

opened a third personal account in 1967? 

A Well, the offices at Eastern National Bank 

offered me a larger line of credit than I could have at 
Tinker and therefore swayed me over to that bank. 

Q Well, did you still maintain that account and 

use it at the Tinker National Bank, after you were swayed 
over to Eastern? 

A Until it was phased out, yes, because I still 

kept some corporate accounts there. 

Q You deposited — according to the documents in 

evidence — extra payments into this Eastern National Bank 
account. 

Did you deposit any other monies into that 

account? 

A Yes, I am sure I deposited some loans, some 

money from my mother, some money that I would borrow — 
possibly parts of my salary. 

Q And did you use that account for personal 

purposes? 

A Yes' • 

Q Can you give me some idea of personal purposes 

you nsed it for? 

A Again, whatever household expenses that were 

needed, pharmacy, maybe a gas bill, oil bill, telephone bill. 
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Q Do you have the cancelled checks for thoee 

accounts for those years, 1967, 19687 

A NO. 

Q Thifebank statements? 

A No. 

Q The deposit slips? 

A NO. 

Q Did something happen to them? 

A Yes. 

Q What was it? 

A They were lost in a flood. 

Q I take it that there came a time when you gave 

instructions to have letters written to buyers concerning 
making payments to you personally, correct? 

A Yes. 

Q And to whom did you give those instructions in 

the first instance? 

A Miss Charlotte Waugh. 

Q Did you tell Mrs. Waugh the reason for those 

instructions? 

A I am sure I did, but I can't really resMmber. 

Q You are positive that you said something to her 

concerning the reason for this change, correct? 

A Well, she was aware that we were getting bum 
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Q Are you positive, sir, that you told Charlotte 

Waugh the reason for having these letters prepared? 

A To the best of my recollection I had a conver¬ 
sation with her and I think I told her. 

Q What do you think you told her? 

4 

A That we would collect now in my name — in the 

early part of *87 — instead of the corporation's name j»iv* 

^ would el imin at e the problems we were having. 

Q What did you tell her about the problems that 

you were having? 

A Well, some times you don't discuss so many 

things with a secretary. 

Q I only want to know what you did discuss with 

her. 

Did you tell Mrs. Waugh anything to the effect 
that you wanted these letters changed for payments to be 


made to you personally? 

A I instructed her to make them payable to me 
personally. 

Q Did you give her the reason for these instruc¬ 

tions? 

A I believe I did, to the best of my recollection. 

Q What do you believe you told Charlotte Waugh 


i 
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was the reason? 


I don't know if I went into it in full detail. 


I just said "change the procedure." 


So you didn't tell her the reason? 

I don’t know, Mr. Ryan — that's '67 -- or not. 
Did Charlotte Waugh open the nail when it 


arrived in the office? 


I believe so. 

To what extent did she open the nail in the 


morning when it arrived in the office? 


Well, it would be necessary because she would 


have — 


Q Excuse me, can you tell me to what extent 

Charlotte Waugh would open the mail received by your office 
in the morning. 

THE COURT: By extent, do you mean if she opened 
*11 the mail or only some? 

MR. RYAN: Correct. • 

A She had carte blanche authority to open all the 


mail. 


THE COURT: Did jhe? 


THE WITNESS: To the best of my knowledge she 


did. 


25 


Q 


You didn*t — 
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A Open all the mall? 

Q Yes. 

A I was a pretty busy man. I don't think I opened 
all the mail. 

Q You only opened some of it? 

A I don't know if I opened some of the mail. She 

generally allocated it onto my desk. She brought it in to me. 
That is generally what a Girl Priday does. 

Q Who opened the letters containing — withdrawn. 

Who opened the envelopes containing the checks 
for extra payments in your office? 

A Anybody that picked — that the mail was in 

front of them. 

Q Did you do that? 

A I may have at times. 

Q Sometimes? 

A If the mail was put on my desk and it wasn't 

opened, I would have to open it. 

Q Did you give anyone in the office instructions 

a % 

as to opening the mail in the morning? 

A Yes. 

Q Who did you give them to? 

A To Charlotte. 

Q What did you tell her? 
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A To distribute the mail. 

Q What did you tell her concerning opening the 

checks? 

A Open any letter — I wouldn't know if there was 

a check in there. Haw would I know if there is a check in 
the letter? 

Q Did you ever see the extra checks that buyers 

sent after it arrived at the office? 

A Yes. 

Q When and under what circumstances would you 

see them? 

A The girls would bring them to me. 

Q In other words, the girls would see the checks 

first and hand them to you? 

A Yes. 

THE COURT: They would take them out of the 

envelopes,and hand them to you, are you saying? 

THE WITNESS: Yes. 

Q You didn't open the envelopes as a matter of 

normal practice and take the checks and keep them to yourself 

A NO. 

Q Charlotte Waugh or some other girl would do 

that and hand them to you? 
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A 


Yes 
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Q What would you do with the chocks? 

A I would look at the chocks and see if it 

corresponded to the right amount. 

Q According to what? 

A The right amount of the extras. There were 

three fonts kept in the office. Charlotte one, a general 
file was kept, and X had a file. I would double-check — 
to use a hypothetical — if it was $1200 and Joe Smith sent 
the $1200 ^and that's the letter that Charlotte sent out for 
the request for the $1200 — if it was $1200 I looked at it, 
it to her, and she would record the payment as received. 
Then I would take the check or possibly 1 tould walk in with 
the check and tell her that it's paid — Z have it in ay 
hand — and then Z would make out a deposit slip. 

Q Would Charlotte Waugh give you the relative 

correspondence concerning the check that she had in her hand 
for your comparison? 

A No, Z bad one, she had one and the general 

office had one. 

Q Charlotte Waugh would hand you the check and 

you would refer to some record to see if payment was in full, 
correct? 

A The same record she had. 


25 


Q 


When you satisfied yourself that the payment 







vaa correct — 
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•29 


A Tee. 

Q — whet would you do with the check? 

A I would endorse it on the heck. 

Q To whoa? 

A For deposit, Elmer E. Hornberyer, and make cot 

a slip. 

Q What would you do with the cheek and the 

d .'posit slip? 

A Sometimes X would deposit it myself and aome- 

tiaes X would giwe it to the girls in the office and let thms 
deposit it with the other deposits, because it's going into 
the same bank. 

Q Did you giwe Charlotte Waugh three checks in 

any substantial amount for deposit into your personal 
accounts? 

A You mean would she go down to the bank and 

deposit it? 

Q Yes. 

A Xf she was going that way with deposits from 

the corporations, it was the same bank and she would — 
a deposit — why not. 

0 Would that happen on a few occasions or on 

many occasions? 


T 









A 834 3 

1 


Hornberger-cross 830 

2 

A 

She could do it, Vicky could do it, my salesmen 

3 

could do It, 

anyone going to the Smithtown. 

4 

Q 

When would you do it? 

5 

A 

Whenever passing that way, I would do it. 

6 

Q 

Only on a few occasions? 

7 

A 

1 couldn't number the occasions. 

8 

Q 

No percentage — can you tell us whether a 

9 

few, a lot or all when you deposited the checks? 

10 

A 

I think they would deposit a greater percentage 

11 

than I would 

e 

12 


% 

13 


(Continued next page.) 
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CROSS-EXAMINATION 


BY MR. RYAN: (Cont.) 

Q The Rirls would handle these payments for 

extras and deposit them? 

A If they were going to the bank — whoever was going 
to the bank — I mean, that's how we worked our office. 

THE COURT: Mr. Hornberger, Story Book Manor, 
Inc., Dotal Building Corporation and Horn Enterprises 
Inc. were organized for building one-family houses; 
is that right? 

THE WITNESS: Yes, your Honor. 

THE COURT: Was there ever a time that elthe* 

of these corporations bought land and resold the land 
without improving it? 

THE IWTNESS: I believe so. 

THE COURT: In that sale, did it ever suffer 
a loss — any of the corporations? 

THE WITNESS: I don't think so, your Honor. 

THE COURT: Did any of these corporations 
ever invest In stocks or bonds of another corporation? 
THE WITNESS: NO, your Honor. 

4 

THE COURT: Their only business was activity 

was buying the land, building homes or occasionally 
reselling the land? 


7 
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Hornberger - cro3s 
THE WITNESS: Yes, your Honor. 

THE COURT: Do you know whether any of these 

corproations during any tax year, from the time 

/ 

they were organized to the end of the tax year, *68, 
suffered any lc^s? 

MR. BENDER: I have to object to that, most 

respectfully. 

THE COURT: Overruled. 

THE WITNESS: I am not sure, your Honor, because 
m y accountant handled these matters. 

THE COURT: Do you know of any loss that these 
corporations suffered from the time organized until 
the end of '68? 

THE WITNESS: I would have to say honestly, 

I don't know. 

THE COURT: We will suspend a few minutes 

to give the defendant an opportunity to put some 
character witnesses on. 

MR. BENDER: Could Mr. Wolfsont handle the 
character testimony? 

THE COURT: I am not excusing the Jury, 

(continued n^xt page.) 
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3 Uhl&nd - direct 

WERNER UHLAND , called as 

a witness herein, having been first duly swe rn by 
the Clerk of the Court, was examined and testified 
as follows: 

m 

DIRECT EXAMINATION 
BY MP.. WOLFSONT: 

THE CLERK: State your full name, please. 

The WITNESS: Werner Uhland. 

Q Mr.UHland, what Is your occupation? 

A I am the New York Regional Sales Manager 

for Triangle Pacific. 

Q What kind of business is that? 

A We are In the forest products business. 

Q Are you In the lumber business generally? 

A Yes, we are In lumber, kitchen cabinets and 

like p olucts. 

Q What Is the general nature of your work? 

A My personal work? 

Q Yes, please. 

It's my Job to see that we market and sell our 

*v 

products to builders and — to get to see engineers, 
architects and market everything that we have. 

Q Do you personally get around to see the 


builders? 
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Q 

conmunity? 

A 


That la the opinion that he enjoyed In the 

Yea. 

MR. WOLPSONT: Thank you. 

MR. RYAN: No queatlona. 

THE COURT: Your next witness, please. 

(Witness excused.) 

(continued next page.) 
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Kleinfleld - direct 
KLEIk* FIELD 


called 


as a witness herein,having been first duly sworn 
by the Clerk of the Court, was examined and 
testified as follows: 


DIRECT EXAMINATION 


BT W. WOLPSONT: 


THE CLERK: State your full name, please. 

THE WITNESS: Ronald Kleinfleld. 

Kleinfleld, what Is your occupation? 

Sales and contract manager of Wachberg Roofing 


In Lynbrook, Long Island. 


Do they conduct business In the Suffolk County 


area? 


Yes. 


Do you have occasion to do business with 


Mr. Homberger or his corporation? 

A I have for many years. 


About how many years would that be? 

* 

I would say about 12 years. 

Do you have any mutual friends and acquaintances? 
I think so, yes, 

Have you ever visited his home? 

Yes. 

Have you attended any social function with hin7 


off 
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A We have. 

Q Do you know hia reputation for honestly and 

integrity amoung your friends and acquaintancesT 

A He has a fine reputation. 

MR. WOLPSGNT: Thank you. 

MR. RYAN: No questions. 

THE COURT: You Bay step down. 

(Witness excused.) 

(continued next page.) 
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ELMER E. 

having been 


A 842 a 
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hornberger 

previously duly sworn 


83 8 

I 

by the Clerk of 


the Clerk, resumed the stand and testified further 
as follows: 

CROSS-EXAMINATION 
BY MR. RYAN: (Cont. 

Q After you deposited the extra payment checks 

into your personal accounts, I take it that there came times 

when you wrote checks to your corporate accounts _ 

MR. BENDER: Excuse me. 

A I don't understand. 

MR. BENDER: The checks on the corporate 
account — I withdraw my objection. 

Q In response to Mr. Bender's question you told 

us that you advanced about $126,000 during the two years 

in question — from your personal accounts into your corporate 
accounts. 


A I transferred the extras which belonged to the 

corporations, back to the corporations. 

Q Now, you did that did you not, by simply 

writing a check out in a certain amount? 

A Yes. 

Q fhat would you do with the check after you 


wrote it out? 
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I would give It to my accounts payable girl. 


Vickie Colettl. 


And what did you tell Vickie Colettl when you 


gave her that check? 

A The first time? 

Q Yes. 

A To the best of my recollection that this Is _ 

money represents extras — which Is going back to the 
corporations. 

Q That's what you told Vickie Colettl? 

A To the best of my recollectloN. 

Q Did you tell her to make any record that 

monies represeted extras? 


Q Did you tell her to make any record at all 

concerning the Identification of this money? 


After you gave — withdrawn. 

What would physically happen with the check 


In this procedure? 


A When Miss Collettl had the — 

Q Would you hand the check to her? 

A I would hand It to Mrs. Colettl because It's 

a personal check. She would take a corporative — 
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1 

10 
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2 

Q 

Deposit slip? 


3 

A 

— and make It out. 


4 

Q 

She would write something on the deposit 


5 

slip? 



6 

A 

Whatever amount Is on the check. 


7 

Q 

And would you tell her hwat to write on the 


8 

deposit slip? 



9 

A 

No. 


10 

Q 

What would happen with the check and the 


11 

deposit slip 

next? 


12 


Whoever was going to the bank would deposit 


13 

It. 



14 

Q 

Did you go to the bank to make deposits? 


15 

A 

Sometimes. 


16 


THE COURT: I think we have gone over this. 


17 

Mr. Ryan. Let's not have repetitious questions. 


18 


All right. 

*1 

19 

Q 

When you went to the bank to make the deposits 


20 

Into the corporate accounts, would you make any notations 


21 

on any deposit slips? 


22 

A 

No. 


23 

Q 

You were asked on direct examination about 


24 

a $5000 note. 



25 

A 

Yes. 



I 
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Q That was deposited Into a corporate account, 

do you recall that? 

A Yes. 

Q Irt what 1’orm was this note to the best of 

your recollection? 

A To be honest with you, rtr. Ryan, I -don't 

remember what that note Is. 

Q Well, was It a check? 

A I don't know — I think that was *67 that 

you showed me. 


Q Now, with respect to what your gal Prlday 

Vickie Colettl would do with this money — 

A Vickie Colettl was not a sl*l Prlday. 


Q 

A 

Q 

monies Into 
A 

Q 


What was she? 

An accounts payble girl. 

Okay. 

Did you give her any Instructions 
those accounts? 

Into what accounts? 

The corporate accounts. 


about recording 


A No. 


Q None whatsoever? 

A No. 

0 Where -- I take it she had a checkbook at har 
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8112 


desk, correct? 

A I believe so. 

Q Where is that checkbook? 

A Now? 

Q Yes. 

A We don’t have it — it’s not in exlstance. 

Q What happened to it? 

A It got lost in the flood. 

Q When Mr. Canale came to your office did you 

see him pick up those check book stubs? 

MR. BENDER: What year are we talking about, 
Mr. Ryan? 


MR. RYAN: ’66. 

THE WITNESS: ’6(5? 

MR. RYAN: Correct. 

A Mr. Ryan, that's eight years ago, I don't 

know. 


THE COURT: What is your answer? 

THE WITNESS: I can't remember. 

Q ’67? 

A To the best of my knowledge — I Imagine he 

would, but I don't remember. 

Q ’68? 


25 


A 


I'd have to give the same answer. 





I 



7 
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Homberger - cross 

Yes. 

Anything else? 

I Imagine all personal Items, yes. 
(Continued next page.) 
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Q iThat about your personal bank accounts at that 

time, were you writing checks out of those accounts for 
personal items too in 1967 and 1968? 

A I think I answered that, 

Q I think you said you did. 


Very limitedly. 

In other words, you wrote 


chacks out of 


your corporate account for your personal purposes than out 
of your personal, is tnat it? 

A Yes. 

Q There was more money in those corporate 

accounts, was there not, than in the personal account? 

A There was more of my own money in my corporate 

accounts which was owed to me. 

0 And how much money was owed to 

A Well, it would be my salaries, the salaries 

that I advanced to the corporation. 

Q And how did you know how much salary it owed 

you from the corporation as a result of advances? 

A Well, I generally know how much I make a year. 

We do keep a record of how much I make. 

0 What record would you have? 

A What record? 


25 


0 


Yes. 
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My income tax form v»ould be my record, wouldn't 


Q Mr. Canale gave you a copy of a tax return as 


he prepared 
A 

Q 

A 

Q 

A 


them, didn't he? 

Yes. 

You kept it in your office? 

No. 

What did you do with it? 

They were kept at home. They were personal 


records. 


0 You had occasion to look at the income tax 

returns to determine how much the corporations owed you, is 


that right? 

A Not really. I never did look at them other 

than possibly that first page where mv salary would be. 

Q You did not look at any of the other pages 

on these corporate tax returns? 

A No. 


Q You have had a chance to look at them since, 

though, have you not? 

A Yes. 

0 They indicated that the corporations owed you 

substantial sums of money? 


25 


A 


Yes. 
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Q But you did not notice that when you signed 

these returns? Is that your testiimmy? 

A Yes. 

Q Did you ever ask Nr. Canale when the corporate 

returns were handed to you for signature how much money my 
corporations made during the year? 

A No. We were doing pretty good. 

Q How do you know that? 

A Prom the pulse rate, from my accounts payable 

girl, I would know how we were doing. 

Q From whom? 

A From Vicky. The checks were not overdrawn. 

We were in pretty good shape. . 

0 Did you ask Mr. Canale how much my onr p r>r » f ion s 

owe me? 


A 

0 

about the 
A 
0 
A 


You never had any discussion with Nr. Canale 
stockholder advance account, did you? 

No. What year are you holding to? 

1966. 

No. 


Q 1967? 


A No. 


Q 


196R? 
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Q was not until after the investigation began 

that you found out about the stockholder advances, is that it? 
A Yes. 

Q When that occurred did you ask Mr. Canale, 

"What is this stockholder advance account all about?" 

MR. BENDER: Excuse me. When? What date? I 
object to the form of the question. 

THE COURT: Let me have the question, Mr. Simon. 
(Record read.) 

THE COURT: Overruled. I will allow it. Do 
you understand the question? 


him? 


17 about it? 


I think you are asking me in what year I asked 


Did you ever have any conversation with him 


1969 when Mr. Jeremiah came into our office 


i< and started an audit it was discovered that there was an error 

20 in posting this money. And immediately it was corrected. 

21 Q What do you mean by saying "it was corrected?" 

22 A Well, during the period 1969 I was still 

23 collecting extras in ray own name and they were going in to 

24 the Eastern National Bank. And immediately all the extras 

25 that I collected were returned to the corporation. 
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What do you mean by "returned to the corpora¬ 


tion"? 


He made I think a journal entry — I am not 


•ur. - i am not an accountant - but h. mad, . journal a»try. 
And to my knowledge it wasn't stockholders advanca. then. 


If it was being posted for the first or eight months 


it came out and went into income. 


well, when this was called to your attention 


And you discussed it with Mr. Canale, did you tall Mr. 


that all of the monies i„ 1967 and 1968 which ar. shown as 


advances or loans from me to the corporation were i„ fact 


income? 


HR. BENDER, i object to the form. 


TifE COURT: Sustained as to for*. 


Did you have any discussion — 


MR. RYAN: Withdrawn. 


How was it that you first learned that the 


$162,000 which you had transferred from your personal to th. 


corporate accounts was recorded in the books as the money 


owed you? 


After Mr. Jeremiah brought it to our attention. 


And were you present when it was first called 


to your attention? 


25 


A 


No. 
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Q Who called it to your attention in the first 

instance? 

A I think after several meetings with Mr. Jeremiah, 

then Mr. Canale and I sat down. 

Q So it was just you and Mr. Canale at the time 

that you first learned that the corporate books showed that 
this money was treated as loans you made to the corporation? 
Correct? 

THE WITNESS: Repeat the question. 

Q So it was just at a meeting with you and 

Mr. Canale that you first learned that the $162,000 was not 
treated as income? 

A Correct. 

Q They were treated as loans that you made to 

your corporations? 

A Correct. 

Q Did you tell Mr. Canale that that was income? 

A I told him the money belonged to the corporatior 

and it should have been recorded as income. In fact I had 
a big argument. 

(Continued next page) 
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1 

1 Hornbarger-cross 


2 

Q That was $162,000 of Income, wasn't it? 


3 

MR. BENDER: I will object to it. We have 


4 

already stipulated as to that. 


5 

THE COURT: All right, the correct amount 


6 

being about $152,000? 


7 

Q Is that right? 


8 

A That is the amount, yes. 


9 

Q And you were going to have a fight with him 


10 

about it, weren't you? 


11 

A Not a fight. It was just that I didn't 


12 

understand the accounting procedures. And I in no way wanted 

I 

13 

to defraud the Government. 


14 

Q And what did you tell Mr. Canale when you 


15 

discovered this? 


16 

A I said, "Mr. Canale, please, in 1969 will you 


17 

c hange this method because we have now been notified it is 


18 

income and I want to pay my taxes right." 


19 

Q And did you discuss with him 1967 and 1968 


20 

as opposed to 1969? 


21 

A Yes. 


22 

Q And what did you say to him about those monies 


23 

recorded as loans from you to the corps-... . *s for those 


24 

two years? 


25 

A That it was the same thing as 1969. 
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Hornberger-cross 

Q Did you say to Mr. Canale, "How could this 

happen?” 

A Well, I don't know if those were the exact 

words. 


Q What words did you use? 


A Well, to tell you the truth, I was shocked. 

Q What did you do after your shock subsided? 

A I said, "How do you correct this?" 

Q Well, you hadn't filed the tax return for the 


year 1969 at the time you had a discussion. 

A No. And we corrected it that year. 

Q All the returns were filed for '67 and '68? 

Correct? 


A Yes. 

Q So those returns were way out of whack, weren'U 


they? 


A I imagine so. 

Q What did you say to Mr. Canale about the fact 

that his books showed this as loans and not income? 

A 1 was shocked. 

Q What did you say to him? Did there come a 

time when you were able to function without shock? 

A Yes. I said, "What can we do? Can we pay 


25 


this? I want to pay the Government. What can we do?" 





A 857 a 

3 Homberger-cross 852 

Q And when Mr. Mazzella interviewed you on 

September 14, 1972 did you tell him that all of these monies 
came from extras? 

A What all monies? 

Q The $150,000 deposited into the corporate 

a ccount and treated as a loan to you. 

THE COURT: Representing the proceeds of 
extras. You might use the specific amount that you 
stipulated to so there is no question about which 
money you are talking about. 

THE WITNESS: Could I relate to a conversation 
that we had? 

the COURT: Will you answer the question. 

THE WITNESS: I can't answer it directly 
without a statement. 

Q At the time that you were shocked by this 

revelation in 1969 did you tell Mr. Canale? 

A Go ahead. You got me now — in 1969 — I have 

got to follow you. You are ahead of me. 

Q In.1969 when you learned for the first time 

that this $156,000 was treated a 3 — 

THE COURT: I thought it was $152,000. 

Now, let's have the figure so there is no 
question. I do not think it is important normally 
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853 


give the precise amount. But there were other 

J 

advances made to the corporation. And I want to make 
certain that the witness understands you are talking 
about money that represented payment of extras. 

There was $42,000 for 1967. There was $113,00(1 
for 1968. And I added up to be $155,000 for both 
years. So when ycu refer to that figure, either 
42,000 for 1967 or 113,000 for 1968, or 155,000 for 
both years, I know and I expect the witness will know 
we are talking only about those monies the witness 
said he put into his account that represented extras. 

All right, Mr. Ryan — would you like to sus¬ 
pend at this point? 

MR. RYAN: Yes, I would like to. 

THE COURT: We will take our luncheon break 
at this point. I will ask the jury to return at 
2 o'clock. The jury is excused for lunch. I want 
the lawyers to remain in court. 

(Whereupon, at 12:45 p.m. the jury retired 
from the courtroom.) 

THE COURT: Gentlemen, I want your attention. 

I may charge on Count Two that if this is a construc¬ 
tive corporate dividend on the rate that the corpora¬ 
tion would be required to pay on its dividends before 


7 
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it distributed the monies to the stockholder as a 
dividend — I would like that information. I can 
take it in one of two ways. I believe I can take 
judicial notice of it. I don't know whether the 
maximum in those years was 52 percent. 

MR. VIIARDI: 48 percent. 

THE COURT: 40 percent in 1967 and 19687 

MR. VILARDI: 22 and 26 percent surcharge. 

THE COURT: New, the next question is the 
form of verdict. 1 don't know whether the lawyers 
have had a chance to look at it. I am unhappy about 
it because it is too long. I usually like to give 
a brief statement. But I don't know whether that 
will be satisfactory in this case. 

MR. BENDER: I have looked at it and as far 
as I an concerned I have no objection except I think 
I found one typographical error. 

THE COURT: Where is that? 

MR. BENDER: And of course I struck out some 
of the counts that — 

THE COURT: I struck out 5-A — I am sorry — 

5 and 8 stricken. 

MR. BENDER: May 1 get my glasses, your Honor. 


In Count Pour 
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THE COURT: Count Four? 

MR. BENDER: You are short a dollar. 

THE COURT: Where is that? We night as well 
be accurate. 

MR. BENDER: Way up at the top you have 
$1917.73. I think the indictment says 1918. 

THE COURT: You are right. Anything else? 
MR. BENDER: No. 

THE COURT: Mr. Ryan, do you find anything 
wrong with it? 

MR. RYAN: I find nothing wrong. 

THE COURT: Well, I wish I could agree with 

you. 

(Continued on next page.) 
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as 


1 

2 

3 

4 

5 

6 


(The following continued to be heard in the 
absence of the jury,) 

MR. RYAN: Well, I find nothing wrong but. 
it is a question of whether I like it. 

THE COURT: Oh, well, you see all I want to 
do is give them the charges. I know you don't 
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22 
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like the figures in there but of course they are 
in the indictment. And I am going to give it to 
them that way. 

MR. RYAN: I prefer to have them in approxi¬ 
mations. 

THE COURT: I know. Does it say approximately 

MR. BENDER: No, it doesn't. Judge. 

THE COURT: No, I am taking the language of 
the indictment. There is nothing wrong with that. 

I'm going to tell them the indictment is what counts 
in this part. I'm just going to give them the heart 
of it, that is all. 

MR. RYAN: Fine. 

THE COURT: Now, the next thing is 2 am having 
a little trouble with the definition. I tried to 
locate the statutory definition of income or re¬ 
portable income. I found some definition under 
7700 and something, 7707, but the statutory defini¬ 
tion is totally unintelligible to me although it may 
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be simple for someone else. 

MR. BENDER: I have to ask your indulgence, 
your Honor, but I just have to go to the bathroom. 
Could you give me two seconds. 

THE COURT: Yes, because the important thing 
I wanted to ask you, and I have a couple of things 
and then I will come right back, but I want to know 
whether we can solve the problem of the jury That 
creates a problem. I do not like having 12 jurors. 

I don't know if the defendant will consent to a 
verdict of less than 11. 

MR. BENDER: I will consider it. 

THE COURT: The other thing is on the pre¬ 
trial conference. Neither side ordered the minutes. 
That is why I do not have it, but you are quoting 
from what happened. I'm going to ask Mr. Simon to 
remain aid try to tell me what the parties agreed 
upon. 

MR. BENDER: The government concedes it in 
the request to charge and on the stand that it was 
a constructive dividend. 

THE COURT: All right, in two and a half 
minutes I will be back on the bench. 

(Short recess.) 
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(After recess.) 
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MB. BENDER: Is it all rlght to proceed 
without the defendant being present. 
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THE COURT: Wei}, there is nothing the de¬ 
fendant must determine except the possibility of 
accepting a verdict of 11. 

MR. BENDER: I haven't had a chance to dis¬ 
cuss it but I will do so during the luncheon recess. 

THE COURT: I would appreciate your letting 
me know how you feel about it because that will 
help me decide as to what I tun going to do. 

MR. BENDER: Very good. 

THE COURT: Now, as 1 say, I looked briefly 
to determine what the Internal Revenue Code des¬ 
cribes and classifies as reportable incoae. I am 
really at a loss. I have asked my law clerk to 
try to find something on it or some of the reported 
cases. I know that in Dissenzo (phonetic), Judge 
Lombard made it quite clear that all the income 
that is embezzled from a corporation, not the usual 
diversion by a stockholder, and in the absence of 
anything else I will assume that the government 
must rest on the theory that this is a constructive 
dividend. 


25 


MR. BENDER: Right. 

THE COURT: Is that your theory? 
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MR. RYAN: That is right. 

THE COURT: And that is what the government 
will rest on. 

MR. RYAN: We have no other choice as we 
see it under the law. 

THE COURT: All right, that's what I want 
to know. Then I will stop looking. That's fine. 
So I don't even care what you said at the pretrial 
conference. I will assume that is so. Fine. 

MR. RYAN: I'm sorry that I caused any 
difficulty. There is really no other way we can 
see it. 

THE COURT: All right, I will try to go over 
the requests to charge. They are quite lengthy. 

I do not know how much longer you have with Mr. 
Hornberger. 

MR. RYAN: Not much. 

THE COURT: Is there a possibility that you 
might be able to sum up today. 

MR. RYAN: Surely. 

MR. BENDER: I may have one witness. 

MB. RYAN: The expert witness? 

MR. BENDER: A very short witness. 

MR. RYAN: The expert? 

THE COURT: Short or tall, what kind of 
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witness do you have. 

MR. BENDER: As a natter of fact, I think 
he is middle-sized. 

THE COURT: We will take a middle-sited 
witness too. But the point is I think it is un¬ 
realistic to charge unless — 

MR. BENDER: I think we should sum up on 

Monday. 

MR. RYAN: If you're going to charge on Monday 
I would rather have summations then. 

THE COURT: No, I won't do that. I went to 
have the full day, Mr. Ryan. I do not think there 
is any advantage or disadvantage if you both sub up 
the same day. 

MR. RYAN: All right. 

THE COURT: I will have the jury come in and 
give them the charge and make sure that they have 
the full day togo over it. Now we are talking about 
eight counts. And I am telling you that jurors 
these days, and by these days I mean with our 
expanded base, they go over each count. You can 
witness what is happening on the 6th floor. I 
think they are in the seventh or eighth day of 
deliberations. 


MR. BENDER: it is more than that I think 
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MR. RYAN: I think two weeks. 

THE COURT: I have even forgotten when they 
3tar ^ e< ^* So 1 am in trouble if this case goes 
beyond Tuesday. 

Now, I don't know how many others have plans. 
That is why I say I want at least one alternate. 

MR. BENDER: Very well. 

THE COURT: Otherwise I may want to keep the 
jury as it is and come in and charge on Saturday. 

In that event we have other problems. We have 
management problems. You have to air-condition 
the building. And we have problems with GSA and 
other agencies, and we have got energy saving and 
so forth, and we have to bring the clerks in. But 
if that is the alternative I have to do it. 

MR. BENDER: There may not be that alternative. 

I want to say one thing, your Honor, I 
appreciate your desire to accomodate juror number 
3. And this is something I have notdiscussed with 
Mr.Ryan yet. 3ut for one day that it may well be, 
or two days, she could suspend her vacation. 

.I!E COURT: I would like that but she seemed 
pretty definite. 


25 


MR. UE.'iDER: 


his is something that Mr. Ryan 
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THE COURT: She said she had plane tickets to 
go to New Orleans. 

MR. RYAN: You can go there any day. There 
are three flights a day. 

THE COURT: Well, all right, I wouxd urge 
her to do that and tell her how important it is, 
but then we have got the other problem. Suppose 
they don't agree on Monday, and she says she will 
postpone it to Tuesday, and Imust advise her that 
it can't be until Wednesday that I will release her. 
Now she knows and I know the problems we have with 
air traffic for the Juiy 4th weekend, and whether 
she can get other reservations. We do have all 
these social problems. 

(Continued next page. ) 
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(The following continued to be heard in the 
absence of the jury.) 

MR. BENDER: Well, then, maybe what we can 
do Is consider — while they are deliberating could 
we hold the alternate. 

THE COURT: There is no way of doing it. I 
wouldn't want to do it. No, the alternative would 
have to be that if we go that way and she insists 
she can't remain beyond Monday, if the parties 
agree to take a verdict of less than — take a 
verdict of 11. 

MR. BENDER: Okay. 

THE COURT: I'm trying to avoid a mistrial 
obviously. 

MR. BENDER: I agree. We don't want any 

either. 

THE COURT: I'm also trying to avoid any 
sense of having to get a verdict out immediately. 

I could possibly charge the jury this afternoon at 
® ® clock, , and if they come up with a verdict 
by 7 o'clock you will not feel happy because you 
would feel they didn't give it full consideration. 

MR. BENDER: I think we should have time over 


the weekend and that the charge should be done on 

Monday. 
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TIIE COURT: Oh, charging on Monday, I would 
like to do that. I need time on this. 

MR. BENDER: Well, we would like time to sum 

up. 

MR. RYAN: I have a supplemental request I 

would like to submit. 

MR. BENDER: If Mr. Ryan and I agree on that 
maybe wo can sum up on Monday and you can charge. 

THE eotJRT: How long will the summations take 

MR. BENDER: I don' t expect to be more 
a half an hour or an hour. 

MR. RYAN: I don't think I will be sore tha n 
an hour. 

TIIE COURT: Well, half an hour to an hour 
an hour, that is roughly two hours. 

MR. BENDER: And your charge — 

THE COURT: I think 35 minutes — 

MR. BENDER: So the jury will have it after 

what, 1 o'clock. 

Mr. Ryan shouldn't have any trouble with a 
jury verdict in 20 minutes. 

(Thereupon at 1:05 o'clock p.m. a recess was 
taken until 2 o'clock p.m..) 

(Continued on next page.) 
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AFTERNOON SESSION 

MR. BENDER* When did you want to liave this 
discussion? 

THE COURT j I thought you wanted ne to ask 
questions of Juror Mtxmber 3. 

(Jury present.) 

THE COURT* Cone to the side bar. 

(The following transpired at the side bar.) 

THE COURT* I was under the impression that 
you first wanted ne to ask questions as to whether 
she could stay. 

I'd just excuse her, because we night have 
an unhappy juror. 

If you want ne to ask questions of her, I 
will do that. 

MR. BENDER* I would like to follow your 
thoughts, that we discussed, that she should stay 
until Tuesday night and t* the jury gets the case —— 

THE COURT* I will ask her that. 

MR. BENDER* I have talked to my client — 

TirE COURT* Then we will go on with the case. 

MR. BENDER* I have spoken to my client in 
accordance with your suggestion ~ you said you 
would only do that if the jury did not a^rec by 
Tuesday — that wou'd let i or go. 
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TIIE COURT* I thought Monday. 

MR. RENDER: Tuesday. 

THE COURT i I am leaving Wednesday aoming. 

MR. BENDER* Then do it Monday, she could 
leave Tuesday. 

Tire COURT* Monday night. 

MR. RY A}* I Thy don't you make inquiry now. 

MR. BENDER* I want to tell you what I asked 
my client. My client will agree to go ahead with 
11 . I have never done this before, but I think under 
the circumstances — 

Tin: COURT* Would you agree if he says okay 
for Monday — that she will stay until Monday night, 
then the parties agree they will take a unanieous 
verdict of 11? 

MR. RYAN* Suroly. 

(The following transpired in open Court.) 

THE COURT* Juror Number 3, I would like to 
ask you a few questions as to your commitments. 

JUROR NUMBER 3* Yes. 

TID’ COURT* Would it be terribly inconvenient 
if I asked you to start deliberations on Monday? 

JUROR NUMBER 3* I would have to cancel my 
whole vacation. 

THE COURT* It is a package deal? 
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3 JUROR NUMBER 3 * Yea, your Honor. 

TOE COURT* All right, we will continue with 

***<* wo will have another conference later 
and see what happens. 

ELMER E. HORN BERGER, resumes the 
stand and testifies further as follows* 

MR. RYAN * I have no further questions. 

TOE COURT* Mr. Bender. 

REDIRECT EXAMINATION 
BY MR. BENDER* 

Q Mr. Hombergcr, in connection with the visit 

of Revenue Agent Gerimia and the audit that he conducted 

in 1969 and 1970 — I think 1970 — were the checkbooks of 
the corporations made available to him? 

A Yes. 

^ ^ think the job files and the other records 

of the corporations were likewise made available to him* is 


that correct? 


Yes. 


0 Now, this flood which you referred to when 

you were asked about where some of the records are today — 
A Yes. 

0 — the flood did not effect the actual 

corporate books and records that are here in evidence? 


25 


A 


No. 
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Homberger-redirect 
Q About when dll thatflood occur? 

A Well, we had several floods in that building. 

MR. BENDERS I will nark this for identifies— 
tio and see if you can refresh your recollection 
from it. 


THE CLERK* Document narked defendant's 

exhibit Y for identification. 

(So narked.) 

0 I show you that document and I ask you to 

look at it and see if it nfreshes your recollection as bo 
when the flood occurred, to the best of your recollection? 

A tes, it was about September, October of *72. 

Q That document was a letter or an affidavit 

which Mr. Ryan had requested, did he not? 

A Yes. 

0 And that is an affidavit sworn to by you — 

MR. RYAN* Objection. 

THE COURT* Excuse ns. 

(Document shown to the Court.) 

THE COURT* Objection sustained. 

Q Now, was there any law suits instituted against 

you in connection with that flood? 

A Yes. 
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Is there one presently pending, to your 
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-■ Hornberger-redirect 

knowledge? 

A I think it was settled with the insurance 

company, but it may still be nending. 

Q Who sued you? 

A One of our tenants. 

Q What did they sue you for? 

A Loss of records, furniture, practically 

their whole office. 

Q As a result of what? 

A 0 f a flood that was over 5 foot deep. 

Q Was that the premises where you had these 

records stored? 

A Yes. 

Q Did you yourself make any claim on the 

insurance company for any reimbursement for any losses 
that occurred as a result of that flood? 

A No. 

Q Then the only claim that was made with respect 

to it was these people who had sued you? 

A Yes. 

MR. BENDER: I want to ask if we can't have 

these 50 contracts marked as one exhibit? 

THE COURT: Any objection? 

MR. RYAN: Kc. 
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Homberger-redirect 

THE COURT: All right, they may be marked. 

THE CLERK: So marked — 

THE COURT: You don't intend to refer to 
them specifically? 

MR. BENDER: I will sort of >■ lump to¬ 

gether. 

THE COURT: If you do, ask the clerk to 
give that one a separate number. 

MR. BENDER: My co-counsel tells ms there 
are about 50. 

THE COURT: 50? 

THE CLERK: 50 contracts marked defendant's 
exhibit Z for identification. 

(So marked.) 

MR. BENDER: Your Honor, I have been advised 
that these 50 contracts represent purchasers whose 
names appear on the schedule in evidence — Mr. 
Mazzella's schedule. 

THE COURT: Does Mr. Ryan agree? 

MR. BENDER: Subject to his rights to checfc 
these against the list. 

THE COURT: On that representation, they are 
marked in evidence. If there is an error. Hr. 

Ryan will call my attention to it. 


?- 
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1 

7 

Hornberger-redirect 


2 


THE CLERK: So marked in evidence. 


3 


(So marked.) 


4 

BY MR. BENDER: 


5 

Q 

Mr. Hornberger, these contracts which are 


6 

in evidence 

, did you examine these contracts beforehand? 


7 

A 

Yes. 


8 

Q 

And whom did you obtain these contracts from? 


9 

A 

Mr. Wolfsont. 


10 

Q 

With respect to these individuals, what is 


11 

your recollection — are these individual buyers from 


12 

whom extras 

payments were received as indicated by the 


13 

government 

in exhibit 145 in evidence? 


14 

A 

Yes. 


15 

Q 

And what do these contracts reflect with 


16 

respect to 

erfras, if anything? 


17 

A 

They spell out the extras specifically, 


18 

either on 

the front page or an addendum attached to it. 


19 

Q 

While this may be repetitious, these 


20 

contracts - 

- who did you give them to when they were 


21 

entered into between the corporations and the buyers during 


22 

1967 and 1963? 


23 

A 

Charlotte Waugh. 


24 

Q 

These are the contracts that were given to 


25 

Charlotte Waugh? 
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8 Hornberger-redirect 


2 

A Hot actually — not these — the ones that 


3 

I had. Those belong — 


4 

Q You mean the copies? 


5 

A When we sign a contract there are three 


6 

copies, Mr. Wolfsont keeps one, we get one and one goes to 


7 

the bank. 


8 

Q A copy of this contract is what you would 


9 

give to Mrs. Waugh? 


10 

A Yes. 


11 

Q And she in turn would give it to Vicky Coletti 

> ! 

12 

A Yes. 


13 

THE COURT: You said she would forward it 


14 

to the bank.— 


15 

THE WITNESS: There are actually four, one 


16 

for the other attorney, one for my attorney, one 


17 

for my office and one to be sent to the lending 


18 

institution. 


19 

One would remain in our records. 


20 

THE CLERK: I have 64. 


21 

THE COURT: The clerk counts 64 contracts. 


22 

MR. WOLFSONT: I stopped at about 50. 


23 

There may be some duplicates. 


24 

THEWITNESS: There may be. 


25 

THE COURT: At any rate, there are 64 contract I 

1 


i- 
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Hornberger-redirect 

I do not know whether there are duplicates or not. 

MR. BENDER: I nave a schedule that was 
prepared under my supervision of three pages, which 
may assist the government, the Court and thejury, 
which lists all the contracts, the names and the 
corporations and thecontract dates. 

THE COURT: We will count the number listed. 
(Document given to Court.) 

THE COURT: I have 60 names here. 

As a matter of fact, the total is on the 
last page and it says 60. 

MR. BENDER: He thought it was 50. 

MR. WOLFSONT: I prepared that quite late last 

night. 

THE COURT: Any objection to marking? 

MR. RYAN: No objection. 

THE COURT: This is the defendant's version 
of the summary of those contracts on the relevant 
items, right? 

MR. BENDER: That is correct. 

1 HE COURT: This isn't evidence. The evidence 
is the contracts. This is for reference by the 
jury. 

THE CLERK: Bo marked defendant's exhibit PA 
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Homberger- redirect 

in evidence. 

(So marked.) 

MR. BENDER: I have no further questions. 
THE COURT: Anything further? 

(Continued on next page.) 


25 





«j» 
POR2 


V 


A 880 a 

Homberger-recross 

2 RWTROSS EXAMINATION 

3 BY MR. RYAN: 


974 


4 0 Mr. Rornberger, r!o von recall the ledger book 

5 that Vicky Coletti kept and made entries when she would get 

6 [ a oontract under '/our procedure? 



A bo T recall what it looked like specificallv? 

0 The book , do vou remember she made an entry in 

a record? 

A Yes. 

Q And that was a book similar to the ones that 

have been marked 129 that you produced at this trial — 
similar in its physical appearance? 

A Yes. 

Q And do you have that book that Vicky Coletti 

had? 

A Tlo. 

0 Why not? 

A 'f’hat was with all the records stored in the 

area that was flooded. 

MB. FYATT: No further ouest-ions. 

MB. BF’TDF n : Nothing further. 


23 

24 


TTTE COURT: You may step down. 
Call vour next witness. 


25 


Mg. p’-rrirg. m^e '^e^ndant rests 
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TOT? conn*: Does the Covemment have any 
rebuttal? 

MR. RYAN: I have a few schedules that I vent 
to offer into evidence, schedules attached to 
documents in evidence. I want the schedules in 
evidence for the record, so the Jury qjm use thaau 

THE COURT: The schedule is not in existence 
now or in evidence now? You say the records are in 
evidence? 

MR. ryani The schedules are attached to the 
records in evidence, but they are narked for 
identification. 

THE COWT'X Show them to Mr. Bender so he knows 
what you are talking about. Consult with hi* 
privately. 

(Pause.) 

MR. BENDER: Your Honor, Mr. Ryan haa aade the 
schedules available to me beforehand with these 
cancelled checks and some deposit tickets. I have not 
checked the checks against the itemixations on the 
schedules. I am willing to permit then to go into 
evidence, if Mr. Ryan wants them, subject to my right 
to check them over. 

THE COURT: They may be marked under the 
conditions so stated by Mr. Bender. 
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Again this is not the evidence. It is a 

3 2 

summary. You must keep that in mind. You must be 

3 

ready to look at the oriqinal documents, the under¬ 

4 

lying records for a determination of the facts in 

5 

this case and only use the summaries so you may know 

6 

where to look. That is what it is, just a guide. 

7 

MR. BENUER* I only notice that there is some 

8 

T I 

1969 figures here and I frankly don’t see the 

9 

materiality of that at all. T think they should be 

10 

expunged from the schedule. 

11 

THE COURT* no you want to argue that, Mr. Ryan? 

12 

MR. RYAN* No, I think the # 69s are relevant— 

13 

THE COURT* Don’t tell me why. Do you want to 

14 

argue it? 

15 

You say it should go in? 

16 

MR. RYAN* Yes. 

17 

THE COURT* The Jury may be excused. 

18 

(Jury leaves Courtroom.) 

19 

THE COURT* Is there any testimony or exhibits 

20 

upon which the summaries are based? 

21 

MR. RYAN* Yes. 

22 

TTTE COURT* What is that? 

23 

MR. RYAN* First of all, the defendant himself 

24 

testified that he advanced monies from his personal 

25 

accounts to the corporate accounts in the year 1969. 
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MR. BENDER* That was only on cross-examination. 

TTTF court* Did he aay how much, when? 

MR. BENDER* No. 

THF COURT* What do the summaries reflect? 

MR. RYAN* They reflect the checks from 
Homberger's personal account. 

THE COtTR^* Is that the only basis? 

MR. RYAN* The checks are here and they are in 
evidence. 

MR. BENDER* No, they are not in evidence — 
not the 1869 checks. 

MR. RYAN* They are not? 

MR. BENDER* I don*t think so. 

MR. RYAN* I thought that the *69 checks were 
in evidence. 

MR. BENDER* I do not think so. 

THE COURT* All right, let the *69 portion be 
expunged from the summary. 

Since the Jury is out, you heard the problem. 

MR. BENDER* I was just reminded by my client 
that the insurance man who paid the tenant is coning 
down here and I *as going to use him merely to 
corroborate. 

I will ask Mr. Rvan if he will stipulate. 

THE COURT* How about the date of this flood? 
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MR. BENDER* Around •72, 

THE COURT* old the defondant testify to that? 
MR. bender* He refreshed his recollection 
fron the affidavit. 

MR. RTAN* I cannot stipulate to that. 

MR. WOLFSONT* I can testify, I defended the 

case. 

THE COURT* You say he's on his way? 

Where is he? 

MR. BENDER* He called him at 11*00 o'clock and 
he said he would be here. 

MR. WOLFSONT* I could give you the name of the 

case. 

THE COURT* I cannot stipulate for any party 
and I do not Insist on stipulations. 

If Mr. Ryan wishes, that's it. If the nan is 
on his way, we will just wait for hie. 

MR. BENDER* Let's dispose of the other problem. 
THE COURT* '"he other problem is acre 
significant. 

MR. BENDER* May I speak to him? 

THE COURT* You can discuss it with him at 
length, if you want. 


25 


Do you want a recess? 

MR. BENDER* T do not think it will be necessa: 
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1 

Tire COURT* Can you physically cut it off? If 


2 

you crons things out, tha Jury might be curious. 


3 

RYAN* He might be able to do it. 


4 

BEMHERi I have one other question. Is 


5 

this schedule taken from the cash receipt journal or 


6 

the gane-al ledger or both? 


7 

MR. MAZZELLA* i believe the cash receipts. 


8 

MP. bender* Miss Paterno testified when she 


9 

took the records, she said the stockholders advances 


10 

had a cash account in the cash receipt book and posted 


11 

it into the qeneral ledger. 


12 

MR. MAZZELLA* I believe it*s the cash receipts. 


13 

MR. BENDER* I saw that on top, but I was 


14 

questioning whether it was or not. 


15 

MR. RYAN* I offer it, pursuant to the Ooart*s 


16 

instruction, 10RA, 109A, 110A and 111A. 


17 

TflR CLERK* So marked in evidence. 


18 

THE COURT* Would you please discuss the Jury 


19 

question. 


20 

MR. BENDER* No question. 


21 

THE COURT* I am going to ask you to sign a 


22 

stipulation. I will excuse Juror number three. I 


23 

will tell Alternate Juror number one that she is to 


24 

take the seat of Juror number three. 


25 

I will draw a stipulation saying that in the 
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•vent a juror is excused, that the parties will accept 
a unanimous verdict of eleven. 

i 

It’s a verdict of twelve and I wouldn't want 
anything less, unless it cannot he helped and the 
juror doesn't return for good cause. 

MK. HErnER* T have spoken to both co-counsel 
and ny client, Mr. TTornberger, who will agree to such 
a stipulation and so will I, j 

TfTF OOlTRT* Now, there is no sense the 
Government resting, because we are waiting for a 
witness. As soon as he gets here, let me know. 

MR. RYAN* I will file the request to charge. 

TJ1T COT7RT: on that stipulation, the case will 
go over until Monday. We will sum up Monday, but T 
want to go over the requests to charge today, so we 
don't waste any time on Monday. 

TRF CLERK* Government's supplemental request 
to charge marked Court's Exhibit 3 for identification. 

(Recess taken.) 


(continued on next pace) 
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(The following occurred in the presenc e of 
the jury.) 

THE COURT: Does the defendant rest? 

MR. BENDER: Yes, your Honor. 

THE COURT: You have no other witnesses? 

You have no other witnesses? 

MR. BENDER: No. We had one but he hasn't 
arrived. 

THE COURT: The government rests? 

MR. RYAN: Yes sir. 

THE COURT: Juror number 3, you are excused. 
You can go on your trip. You don’t have to leave 
the Courtroom now. 

The case will continue Monday at 10 o'clock. 
Now we have 12 jurors left on this jury and 
it is most important that every one of you get here. 
I don't like to be over-dramatic but just to tell 
you or give you an inkling as to how I feel about 
it, if you have to crawl here on Monday, get here. 
Very important. 

We'll start the case on Monday or continue 
the case on Monday. 

The evidentiary part of the case is over. 

On Monday Mr. Bender will address you for the 
defendant and Mr. Ryan for the government and then 
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I'll charge you on the lav/. 

When you arrive Monday morning, you will 
find a menu and the slips? asking each juror to note 
the sandwich and the beverage and dessert that you 
want. On Monday you will have lunch at the expense 
of the government. 

I am not sure whether I will get to charge 
you before lunch or after. Th.e possibility is 
after lunch. 

Then you will have the rest of the day to 
deliberate on the verdict, and if you cannot agree 
on the verdict on Monday, then deliberation will 
continue on Tuesday. 

So now that we have a weekend, it is par¬ 
ticularly important that you do not think about the 
case, nor talk about the case. Do not come to 
any determination. Wait until you hear what the 
lawyers have to say about it. Wait until you hear 
the charge from the Court. 

When you come into Court on Monday morning, 
do not talk about it among yourselves. 

Now, try to get here promptly, which means 
about 1‘3 minutes before 10 o'clock, to give you 

the opportunity to register and come to the jury 
room adjoining the Courtroom. 
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1 

3 Alternate nuraberl, when you cone in on Monday, 


2 

you will take the 3eat vacated by Juror number 3. 


3 

The jury is excused. Have a nice weekend. 


4 

(The following occurred in the absence of 


5 

the jury.) 


6 

MR. BENDER: Your Honor, can Mr. Hornberger 


7 

be excused? 


8 

THE COURT; Yes. 


9 

We are just going to pass on — 


10 

MR. BENDER: On the requests. 


11 

THE COURT: On requests. I'd rather that 


12 

he wait until the jury has left the building. 


13 

MR. BENDER: I'm sorry. Yes. 


14 

THE COURT: And then if he does not want 


15 

to stay for the rulings on the requests, of course 


16 

he is free to leave. 


17 

I have approved the stipulation signed by 


18 

the defendant and the lawyers agreeing to a 


19 

unarimous verdict of 11. I just hope that we have 


20 

12 juror8, and that's why I said what I said. 


21 

MR. BENDER: Thank you very such, your 


22 

Honor. 


23 

THE COURT: All right, let's go — have you 


24 

gone over the — 



25 


MR. BENDER: Yes, I have. 
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THE COURT: Do you object to any of the 
requests in the government's original requests to 
charge? 

MR. BENDER: Yes, I do. 

THE COURT: Which ones. 

MR. BENDER: Request number 2. 

THE COURT: Well, I am not going to say "If 
the accountant was deliberately not furnished full 
information," but I intend to say something, that 
he cannot justify criminal liability if it's found 
by showing that the accountant made the return, if 
the government has proved beyond a reasonable doubt 
that the accountant's failure to make a correct 
return was due to his willful conduct. His refusal 
to give the information. 

MR. BENDER: I would take no exception to 
that charge. 

THE COURT: All right. 

MR. BENDER: In that form. 

THE COURT: I intend to charge a little 
differently. I had better put down what I said 
because I haven't made notes. 

MR. RYAN: We are getting a daily on this. 

THE COURT: Daily. I want to take this home 


with me. 
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MR. RYA N: W e'ii order immediate. 

THE COURT: Just read back something of what 
I have said since they agreed to it. 

(Record read.) 

MR. BENDER: Due to the defendant's willful 
conduct. 

THE COURT: His refusal or failure to supply 
the correct information. It probably will not come 
out that way. I don't promise to charge in the 
terms in which I grant a request because seedtimes 
I do not follow what I say, what I tell you I Intend 
to say. Some of it is extemporaneous. 

MR. BENDER: In effect. 

MR. WOLFSONT: This (indicating) is our 
last witness, your Honor. 

MR. BENDER: It's too late. 

THE COURT: 3:15. 

Wov^d you take a stipulation based on what 
he would say? 

MR. RYAN: I'd like to hear what he has to 

say. 

MR. BENDER: I beg your pardon, Mr.Ryan? 

THE COURT: Wait, 

MR. RYAN: I'd like to hear what he has to 


say. 
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THE COURT: Would you come forward, please? 

MR. BENDER: Can we just talk to him a 
minute, your Honor? 

THE COURT: Then he had better wait until 
I'm through 

MR. BENDER: Do I understand, your Honor, if 
you agree that with the request, that what you 
are saying, I think I understood you, is that what 
you intend to do is give the substance of the 
charge requested but not necessarily in that 
language? 

THE COURT: Exactly, but in this particular 
framework, I also intend charging on his failure 
to know what is in his own books of account, and I 
intend also saying that that is not excused if he 
knowingly refused to get the information from 
available sources. In other words, he cannot claim 
ignorance of what is in the books of the corporation 
if the jury finds that he, again, he willfully 
and knowingly and deliberately refused to look at 
the books. 

MR. BENDER: I only want to say to you, your 
Honor, when you frame it in that language, you may 
find that you are going to impinge upon the concept 
of willfullne8s in a tax evasion case, which is kind 
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of unique in itself. And a, given expre.elon by 
the Suprene Court of the United Stete. in the very 
recent opinion. United states against Bishop. 

T1IE COURT: I as. aware of it. 

MR. BENDER: which cssw- down thia year. It 
all depends how that gets across because the way 
in which you are saying it, it eight be mis¬ 
construed by thia jury as Indicating negligence 
or — 

THE COURT: No. I have given the charge in 
any number of cases where knowledge is an essential 
element of the crime and where the defendant dais* 
that he or she did not know. Por enple, narcotic 
cases, know that it was narcotics and refused to 
learn what it was and deliberately didn't want to 
know, said don't tell me. So it's an accepted 
principle in law and that is the thought and I 
irtencl charging that. 

MR. BENDER: What I had In mind was that if 
you applied that type of case to this, I would have 
to take an exception because whatever conduct he 
engages in must be conduct which not only is with 
an evil intent or bad motive but has to be directed 
to a tax evasion motive. 

THE COURT: I disagree with the statemen 


t of 


that principle: in the context of what we are 
talking about. I do not deny that or I agree that 

the essential element of the crime charged is 

specific intent to evade a substantial payment of 

taxes, and that is whatthe Courts have been saying 

when they talk about criminal intent in an income 

tax evasion case. 

However, when a defendant comes to the stand 
and says "I don't know what is in the books of the 
corporation,- and what — if what is in the books 
of the corporation bears on the essential elements 
of the crime, I need not say to them that the govern¬ 
ment must also prove that when he refused to look 
at the books, that he did it with an intent in mind 
to evade income taxes. This is a question of know¬ 
ledge. 

In other words, his conduct in refusing to 
acquire the information, being aware that he 
doesn't want to — he shouldn't look at the books 
because the books might reveal what he doesn't want 
to see, that concept. He's charged with knowledge 
of what's on those books. Do you disagree with that 
proposition? 

HR. BENDER: I don't think in this case he 
is charged with knowledge of what's on the books. 
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I think that may be true in a civil case, because 


whatever his employees do in the regular course of 
business — 

THL COURT: No. I have charged it in criminal 

cases. 

MR. BENDER: Judge, 1 only — if you ask me 
do I agree, I only have to say to you in that frame¬ 
work, I most respectfully — 

THE COURT: When you say you do not like 
the language as I tell lawyers, 1 try to satisfy 
all our litigants, if I can. You tell a* what 
language, if you agree with the principle, you tell 
me what language is appropriate. 

MR. BENDER: I thought that I mentioned it, 
but you disagreed with me. 

I think that, as I indicated in the —*» that 
— in one of the requests, theonly way in which 
Mr. Hornberger can be charged with any knowledge 
of what the books contain is if there was evidence 
beyond a reasonable doubt that he advised or 
instructed or supervised the entries in the books 
or the — that he had knowledge, specific know¬ 
ledge, that there were no entries of extras or that 
they were making entries and only insofar as wi're 
talking about whether the government has proven that 
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he received a constructive dividend. 

THE COURT: All right. I will try to get a 
memorandum of law up for you on that, but this is 
a collateral matter. It is not one of the essential 
elements of the crime and we are not limited to 
the specific intent required of the essential 
element of the crime charged. 

I just told you what I intend to do and 
the probability is I will charge that. I only say 
it because it seems to have some relationship to 
what knowledge the defendant had. 

What is the next one you disagree with? 

MR. BENDER: 3. 

THE COURT: You have no subsequent acts, do 

you? 

MR. RYAN: Yes. The false statement to 
MazzeU.a. 

THE COURT: That's not subsequent acts. That'u 
an exculpatory statement. I've got that marked on 
my own notes. 

MR. RYAN: All right. That's what I meant 

to say. 

THE COURT: All right. So this is denied. 
MR. RYAN: In other words, you're going to 
give a charge on that subject? 
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THE COURT: An exculpatory statement or an 
admission that he made. The exculpatory statement 
was that he got the money fro* hie mother. 

MR. RYAN: His mother. 

THE COURT: if they find that is wrong, then 
they can — 

MR. RYAN: Consider that. 

THE COURT: — consider that. 

MR. RYAN: Circumstantial evidence. 

THE COURT: with all the other evidence. 

MR. BENDER: There is conflicting evidence 


on that. 


THE COURT: You can argue that in .your 
summation. I do not give summations. I just give 


the charge. I give the principle. • 

MR. BENDER: No. i mean if you're going to 
Bay that he — if one side says he said something 
and you're not going to tell the jury, however, on 
the other side, the other side said aoanthing 
different — 

THE COURT: That is just what I am going to 
do. I am going to say what the government says 
because I am not presenting this as a fact deter¬ 
mination but I am presenting this as an example 
of the principle, the principle being that if 
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\ 


I may just press this point a minute, your Bonor, 
since you're asking the jury to make a finding of 
fact — 

THE COURTi I am not asking them that at 

all. 

I am saying there is evidence, if you believe 
it, then. 

MR. BENDER: There is also to the contrary. 
THE COURT: I mill mot say it, and jmm have 
an exception. 

MR. 1WDK R: And yoe sheeld deaide — 

TH1 COURT: i won't Mf It end yea heve mm 

case. I have told the lawyers, if x start yivisi 
all the evidence in the oaae, hath sides asm faint 

to tell me that I haven't given it all, mm« X in¬ 
fuse to give it on this loses hmenese it night he 
used as an example. 


It is not necessary that the govern 
prove an evasion of all the tones charged, 
if any substantial portion — well, I in 
that. 


nt 
Baffle! 
MTiag 


MR. BENDER: I have objected to that. 

THE COURT: Why do you object to it? 

MR. BENDER: Because of the definition of 
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1 

** what you know, a substantial portion of attacks. 

1 

2 

I think that the — 


3 

THE COURT: How do you define substantial 


4 

part? 


5 

MR. BENDER: I think what you told the jury 

n 


6 

a* 

yesterday, when you indicated that you had granted 


7 

judgment of acquittal on those two counta would be 


8 

satisfactory to me. 


9 

THE COURT: All I did was use the word 


10 

■ubstant: ol." I said I found that it wasn't 


11 

substantial as a matter of law. 


12 

What I intend saying is that it is not 


13 

necessary for the government to prove that the 


14 

defendant evaded the precise amount of tax alleged 


15 

in the indictment. They must prove beyond a reason¬ 


16 

able doubt that he evaded a substantial amount of 


17 

the tax. 


18 

Do you object to that charge. 


19 

MR. BENDER: No, I will not object to that. 


20 

THE COURT: All right. Request 5. 


21 

(Continued on next page ; 


22 



23 



24 



25 
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MR. BENDER: I object to that. I think the 
Government's supplemental request, I think states the 
principle of law a little more clearly and I think 
I would have less fault to find with the supplemental 
request than request No. 5. 

Am I wrong about that? 

THE COURT: Do you agree that 5 should be 

out znd 10 substituted? 

MR. RYAN: Ho. 

THE COURT: Well, I am not going to give both. 

MR. RYAN: Well. 

THE COURT: Since I _ 

MR. RYAN: If I had a choice, I'd sty 10, 
because I think It would be more helpful to the Jury. 

THE COURT: Well, all right. You do agree with 
10, don't you? 

MR. BENDER: Helpful to the Oovemsent or_ 

THE COURT: I don't care whether It's 

helpful or not. I explained that before. 

MR. BENDER: Which Is 10? 

THE COURT: That's the one that you said you 
agree with. 

MR. BENDER: Mo. I said I would have _ 

I would find less faul' *ith it, your Honor. 

THE COURT: oh> all rl(tht 
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Let’s go to that. 

What fault do you find with 10? I would say 
that the language In this — In which this Is couched 
I would think that you gave It to the Govern) nt. 

M3. BENDER: I didn't, a3 a matter of fact. 

THE COURT: You did? 

MR. BENDER: I did not. I told Mr. Ryan 
ny opinion of It beforehand but I'm sure he will not 
tell it to you, your Honor, on the record. 

Nr. Ryan? 

THE COURT: I don't think that I an going to 
go Into all the details. 

MR. RYARj The faotors? 

THE COURT: That'a part of your suasatlon. 

I night very well go up to the first paragraph on 
the second page of 10. You can. In your argunent, 
go into all the clrcunstancea. 

MR. BENDER: I would take no exception to that. 

THE COURT: All right. 

Coming back to the original request No. 6. 

NR. BENDER: I will object to that because I 
think each count Is separate and It should be so 
Indicated to the Jury. 

THE COURT: Oh, I'll Indicate It but I dorft 


have to be reoetltious 
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MR. BENDER: No. 

THE COURT: If It's the same charge, why 

should I say as to Count 3 t that the gross Income 
derived in the manner Is a — would be income to 
him If it were constructive dividend. And in Dotal, 
Horn, and so forth. 

MR. BENDER: I think the line — the last 
of the line in the fifth — on the — in the first 
paragraph, subject to a corporation tax, is irrelevant 

THE COURT: I thought that you wanted that 

charged. You wanted me to say, and I Intend to — 
well, I Intend to say — 

MR. BENDER: Excuse me. I thought this 

was 9 and 10. I'm sorry. I apologize. 

THE COURT: Oh. I intend to say that. 

MR. BENDER: Yes. 

THE COURT:"The monies, if you find that these 
extras — these extras that were put in Hornberger's 
account were constructive dividends, keep in mind 
that before the corporation would pay the dividend 
to Mr. Homberger, there would be deducted therefromJ 
a tax equf ■ ■* $8 percent. And the importance of 

that is for vou to determine whether what he did 
receive —" 


25 


MR. BENDER: Is this the substance of the 







A 9oaa 


~ 89 3 

charge that you are going to give on the elements 

of? 

THE COURT: I'm sorry. You are right. That 
would be on Counts 1 and 2. 

MR. BENDER: No. On Counts 3 to 8. 

THE COURT: No. 3 to 8 I won't be talking 
about the deduction for corporate taxes before paying 
the dividend to Mr. Hornberger. 

MR. BENDER: That is correct. 

THE COURT: That would be on Counts 1 and 2. 

MR. BENDER: I am talking only about — here you 
would Indicate wilfullness, the affirmative act 
required and it wa3 a substantial tax due and owing. 
THE COURT: Of course. 

MR. BENDER: Yes. That's what I am saying. 

It's not In here. 

THE COURT: Oh, I don't know. This isn't 
the entire charge. 

MR. BENDER: That's all that I see In the 

Government's with respect to Counts 3 to 8, so I 
didn't know whether you were — 

THE COURT: Of course, criminal Intent must be 
shown and I'll charge It in the same manner as 1 and 
2 . 


That's constant for all the counts, excepting 








MR. BENDER: Well, I think, however, that 
to the extent that Counts 3 through 8, with the 
exceptions — with the exception of the two that 
you are out, we shouldn’t make a distinction that 
all that the Government Is talking about Is a 
substantial portion of Income. 

THE COURT: I am saying that, of course, this 
Is not the shole charge. 

MR. BENDER: Oh. 

THE COURT: They will get all the essential 
elements and criminal Intent need be shown, that 
he knowingly and willfully Intended to evade a sub¬ 
stantial tax due from the corporation. 

MR. BENDER: Basically — 

THE COURT: All that goes In. 

I say, that's standard. 

MR. BENDER: Very good. 

THE COURT: Now, Interestingly enough, the 
Government Is asking for something that I didn’t think 
you should have. 

MR. BENDER: What’s that? On which one? 

7 or 8? 

THE COURT: On Counts 9 and 10. 


MR. BENDER: Oh. 
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THE COURT: U. S. v. Hoover, holds that^°° 

the Issue of materiality in a 76 — rather, 7206 
violation. Is for the Court. And I charge that 
in U. S. v. Vario — and there they are saying In 
determining whether they were false as to a material 
matter. 

Hew do they know what's material? 

MR. BENDER: Was Vario a tax case? 

THE COURT: It was a perjury case under 7206, 

yes. 

MR. BENDER: I don't think anybody is going 
to fight with the fact that If — if there is 
alleged omitted taxable Income from a return, that 
that la not a material matter, in any event. 

THE COURT: No. The elements, as I understand 
it, for 7206 is that the defendant know that it was 
false and that knowing It was false, he nevertheless 
Included In, that he knew that the Income was greater 
and tell what the greater amount was. Knowing that 
the Income was greater, he Inscribed the lesser 
amount. But I don't charge that they must find 
that's material because that's an Issue for the Court. 

MR. BENDER: I think also, your Honor, I have - 

THE COURT: If I am wrong, I misinformed one 
of the other judges in this court who has an income 
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case going cr: this floor. So we will get two reversal 
on the same day. 

MR. BENDER: I would not agree with you that 

the materiality Is an Issue for the Court, but I 
have to defer to you. If you say. 

THE COURT: Cet me the — 

MR. BENDER: If It was specifically raised — 

THE COURT: Qet me the VArlo file. 

MR. BENDER: If It was specifically raised 

In the Second Circuit, and affirmed, of course, but 
that would not preclude me from talcing an exception 
unless there has been a definitive ruling, although 
I know that I would be out on the Second Circuit 
opinion. 

THE COURT: I don't Intend to charge that It's 
a fact questlonfor the Jury unless the Government 
asked me to do It. 

MR. RYAN: We will not. If the case U.S. v. 
Hoover so states the law — 

THE COURT: I'll give you the citation. 

MR. BENDER: Is Hoover Second Circuit? 

THE COURT: YEs. 

■Ml 

I shouldrft say yes, I'm not clear but I'll 
get the citation for you. 

MR. BENDER: Yes. I'm not familiar with the 
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case. It sounds like It belongs In the Ninth 
Circuit. Herbert Hoover. Also, your Honor, I think 
you ought to charge on the venue point, the Juris¬ 
diction point. While there Is no dispute here, I 
think venue Is a fact which the Jury has to determine 
and neither of us have submitted that Issue to you. 

I do think It should be mentioned. I think 
also one of the elements Is, as I've requested — 

THE COURT: Walt. 

Did the Government have to prove that this 
was filed In this District? 

MR. BENDER: Yes. 

THE COURT: What about the tax returns, does 

It show the stamp? 

MR. BENDER: The Second Circuit has held 

that even -f It wasn't filed In this District, If 
It was prepared In this District, then under the 
Continuing Crime Statute, it could be brought In the 
District where It was prepared or in the District 
where It was filed. 

I'm not raising an Issue about Improper 
venue here. 

THE COURT: Do you want me to charge that that' 
one of the essential elements of the crime? 


MR. RYAN: J object. 
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MR. RYAN: It Is not an Issue in the case. 

It 13 confusing. 

MR. BENDER: But it doesn't make any difference 
There may be a lot of facts which are undisputed • 
which the Jury has to pass on. 

THE COURT: THat may be true but I don't 

want to Rive the Jury facts that aren't within their 
Jurisdiction because it serves only to confuse. 

MR. BENDER: But, Judge, you know that venue 

is an issue of fact. 

MR. RYAN: No. 

THE COURT: It may even be an issue of fact. 

The question is whether it's one for the Court or the 
Jury and Jurisdiction, in ray opinion, is always for 
the Court. 

MR. BENDER: Government must prove venue. 

THE COURT: I am not saying they don't. 

MR. BENDER: And the Jury should pass upon 

it. 

THE COURT: That's the question. 

MR. BENDER: If it's undisputed, you could 
tell them it's undisputed. I am only doing this ~ 

1 am only saying this to you — I mean, you are the 
Judge. 
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THE COURTi What should I tell the Jury? 

MR. BENDER: Simply that one of the elements 

of the crime Is that the return was made and sub¬ 
scribed either in the district — In this district, 
the Indictment charges that It was made and subscribed 
in this - under the Jurisdiction of this epurt. 

THE COURT: You say you won't concede that 

and withdraw It from the Jury? 

% 

MR. BENDER: I can't concede that. It's an 
Issue of fact for the Jury. I can't concede It. 

I don't think you'd want me to concede It. 

THE COURT: Don't ask that question. 

MR. BENDER: Who knows what happens, and I 
may be replaced sometime and my client may take a 
position that I was lncomnetent. I can't do that. 

THE COURT: Well, If every competent lawyer 
was restricted In conceding the obvious. Cod help 
the law profession. Because there are many conces¬ 
sions that help a client. 

How about the other concessions you made? 

Are you going to be criticized for those? 

MR. RE?IDER: I agree with you, your Honor. 

THE COURT: I find that venue is a Jurisdictional 



25 


questionfor the Court. I won't submit it to the 
Jury. All right 
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11 LENDER: Incidentally, your Honor, that 


2 

venue question was recently decided by the Second 


3 

Circuit In Soleslo. 


4 

THE COURT: Did they say It's a Jury question 

i? 

5 

MR. BENDER: Not on the Jury question, onthe 


6 

question of venue would be wherever it was made and 


7 

subscribed, prepared or filed. 


8 

I merely want — 


9 

THE COURT: I don't doubt that venue can be 


10 

put In Issue. I'm not disputing that. I'm only 


11 

arguing with you about who has the right to decide 


12 

It. 


13 

MR. BENDER: Yes. I know that, your Honor. 


14 

THE COURT: That's all. 


15 

MR. BENDER: Also,I think this Issue of 


16 

materiality — I don’t have to go into any objection 


17 

on this because you say that you are ruling on it, 


18 

as a natter of law. 


19 

THE COURT: What? On what, venue? 


20 

MR. BENDER: No, materiality. 


21 

MR. RYAN: 9 and 10. 


22 

THE COURT: Ye3. On materiality. That's an 


23 

Issue for the Court. The issue of materiality. 


24 

MR. BENDER: I take exception. 


25 

_ 

THE COURT: Any objection to 8? 
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MR. BENDER: Yes, your Honor. 9 ° 6 

THE COURT: What's your objection? 

MR. BENDER: Well, I think the kind of abortiv 

definition of intent and I don't think — I think 
it might I say this with all due respect, Mr.Ryan. 
THE COURT: All right. 

will take a short recess. 

(Recess taken.) 


(The following occurred in the absence of the 


Jury.) 


THE COURT: All right. 

Let's go over these requests, gentlemen. 

I will not be here all day. Hoover v. U.S., 
358, P. 2nd, 87 , Pifth Circuit, 1966 , page 09. 

The trial court could have decided that the 
subject matter was material, as a natter of law. 

MR. BENDER: That's 358 Fed. 2nd? 

THE COURT: That's right. 

MR. BENDER: Pifth Circuit? 

THE COURT: That is right. 

And in Vario, I did not charge that they had 
to find that the misstatement was material. 

Now, I don't recall whether our Court of 
Appeals discussed it. 


MR. BENDER: You mean, they may not have raise 


25 
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13 It, your Honor? 907 

THE COURT: I think they raised everything, 
but I don’t know whether they discussed It. I'm 
sure It was In the brief. 

Next. 


MR. RYAN: We're on 8. 

THE COURT: You don't agree on 8? 
MR. BENDER: No. 

THE COURT: Objection overruled. 


Granted. 

How about 9? I deny that. That's an argu¬ 
ment you can make to the Jury. We will go to the supple 
mental. Granted to the extend Indicated. 

11? Granted but I am not going to charge In 
that language. I'm going to charge that he’s like 
every other witness. Granted. 

1?; granted. 


MR. BENDER: Judge— 

THE COURT: You have an objection to everything 

I grant. 

MR. BENDER: No, no. I wanted to say this 
to you: I gave you a request on this but I didn't 
have time to give you a citation and my recollection 
is. U. S. v. Minleri, In the Second Circuit — 

THE COURT: What are you talking about. 


/ 
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reputation of good character? 90 ® 

MR. BENDER: Tea. 

THE COURT: I take It right out of the form 
book. Nobody says It better than — 

MR. BENDER: Okay. 

THE COURT: — than Devltt 4 Blackman. 


MR. BENDER: Mr. Ryan got It from Mathis, 

he ought to give Judge Mathis. 

THE COURT: It's been affined a thousand 

times. I've given it to you word for word. 

13 is granted. 

You have an exception to all my rulings, 

Mr. Bender. 

MR. RYAN: 14, your Honor? 

THE COURT: If you don't want to take chances, 

I will. 

MR. RYAN: There was a 14, your Honor. 

THE COURT: 14 Is what? 

MR. RYAN: In determining guilt of Innocence 
of the defendant the Jury should not give any 
consideration to the matter of punishment. That 
question Is exclusively the responsibility — 

THE COURT: That's true. I don't know whethei 

I will — it Is granted but I don't know whether I wl] 
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charge it. 

If the defendant makes a plea about the possi¬ 
bility of punisnment, then I'll tell the Jury it's 
none of their business. It's mine. 

Request No. 1 Is granted. 

MR. RYAN: Your Honor, I think that the Qovern— 
ment's No. 10 covers this charge. 

THE COURT: Well, if I grant both, then there 

can be no argument. 

MR. RYAN: But the language in which this 
is stated — 

THE COURT: I don't Intend using the language 

of either. I'll use my own. I take pride In 
authorship. I borrow and then claim it as my own. 

MR. BENDER: I apologise for my mathematics 
and count — request 2. 

THE COURT: Apparently Count 1 is three 

pages. Not 2. 

MR. BENDER: Yes. 

(continued next page.) 


T 
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(The following continued to be heard in the 
absence of the jury.) 

THE COURT: Of course I an going to say nothing 
about what you say on the third page. I will not 
carry the ball for you, Mr. Bender. Each lawyer does 
his own work and the judge won't help either. 'You go 
to the jury and argue this. I will make no argument. 

I will state the principle. 

MR. BENDER: On request number two. Your Honor, 
that is $155,000, according to your mathematics. 

THE COURT: $155,000. 

MR. RYAN: Your Honor, the exact figure i 


$155,000 and 


hundred dollars. 


THE COURT: Why don't you stipulate that. 

MR. RYAN: The stipulation is approximate. 

THE COURT: All right. 

MR. RYAN: I will be arguing $156,000. 

THE COURT: I am not going to stop you. 

MR. RYAN: All right, rery well. 

THE COURT: I will not charge the jury on any 
principle which indicates that if they make findings 
in accordance with «ne side's contention or the 
other, then they must find the defendant guilty or 
not guilty. "... if you accept this contention 


of the defendant ... n as soon as I see a request 
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like that, it is denied. I will not do that. That 
again is nothing more than calling the jury's atten¬ 
tion to the position of the defendant plus the 
imprimatur of the Court on it giving it credence. If 
the jury believes it, it is because of the teat and 
nothing else. Denied. 

MR. BENDER: The jury should be told, I think — 
would you want me to say anything further about this 
or shall I ^top? 

THE COURT: No, go ahead. 

HP.. BFIJDER: I think this is the one request 
which sweeps all the counts. And the jury should be 
told that if the defendant had this intent, if the 
jury believes him, that he intended to take the checks 
for the reasons that he mentioned, and deposit them 
only to the corporation, and that he in good faith 
gave them back to the corporation as the corporation's 
funds, without any knowledge that they were being mis- 
entered, then they should acquit him because then the 
Government — 

THE COURT: I won't say it. I'm going to say 
if the Government fails to prove criminal Intent, to 
wit, that he knowingly and wilfully filed false and 
fraudulent returns with intent to evade a substantial 
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portion of the tax, then they must acquit him. 

How, that is saying what you said except elimi¬ 
nates summation by the defendant, because if I say 
what you want me to say then I should say — now mind 
you, if it is not shown — this is really placing the 
burden on the defendant which would be wrong, if he 
doesn't show that he kept this money intending to give 
it to the corporation, and that he didn't know that the 
money returned to the corporation was in a column 
called "advances" or "loans" then you must find the 
defendant guilty. Mould you want me to do that? 

HR. BENDER: Hell, I think to the extent that 
you are required — and I say this most respectfully — 
in the sense that you are required to charge this 
jury of the defendant's contention in the case 
which is set forth in the first paragraph of the 
request, it may well be i.hat vh'in you give the request 
then the Government's contrary contention should be 
given too, but the point is if you don't give the 
defendant the very contention of his defense in the 
case it never comes from me with the same force and 
effect — 

THE COURT: I Z!’ ot say I would not give the 
position of the parties. That is a little different 


* 
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than summarizing the evidence and pointing to the 
defendant’s position and the evidence su pporting it. 

MR. BENDER: Well, that is all I thought the 
first two sentences of the request to charge — 

THE COURT: Well, you listen to what X have to 
say in the charge and you take an exception to it. But 
I will tell you this, nothing that I say is going to 
indicate that the defendant took this s»ney intending 
to hold it as corporate funds and that he knew nothing 
of the books of the corporation. I an not even going 
to say the defendant contends that is so because that 
is giving the jury the idea that I believe that that 
is so. 

MR. BENDER: Absolutely not. 

THE COURT: Absolutely not. That is why I won't 
give it. 

Now, the next point, request number three. 

MR. RYAN: Objection. 

THE COURT: Oh, I will read all those cases. 

I will be most surprised if they are what you say. 

MR. BENDER: You may be surprised. 

THE COURT: oh, yes, I an ready for surprises. 

MR. BENDER: why don't take it as subject. Your 

Honor? 
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THE COURT: Well, I will reserve decision on 
that. I will just put a bier question mark on it. You 
^on't have any citations for that, do you? 

MR. BENDER: Your Honor, I apoligize to you — 

THE COURT: Do you have a case like this? I 
know everyone blames his accountant but I didn't know 
that the Courts said all you do is shift liability to 
the accountant. 

MR. BENDER: No, I think what you have previousljy 
stated with respect to the accountant should be — 
this should fit in with that. There are any number 
of cases that you are familiar with which espoused 
this principle of law. There are some recent Second 
Circuit cases. I didn't have time to — I'm not say¬ 
ing they say exactly the same. I’m taking it from 
them. 

THE COURT: Denied in the form submitted. 

" . . The defendant claims . . " Denied. You 
argue what the defendant claims. 

MR. BENDEP: How about the last sentence? 

THT COURT: You have got a sentence there? 

MR. BENDER: I think so. 

THE COURT: I agree with it. But I am not goin^ 
to state it. I an not going to put everything down 


25 
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that you think is relevant to the case. Part of It 
is summation. Part of it is charge. And I am trying 
to separate the law from the arguments. 

MF. PUMPER; Thank you. 

THE CGUPT: I will grant 4(b). But I don't 
know that I will charge it. I will make it claar that 
the defendant is responsible for only what he does. 

4(c) is granted. That doesn't mean I will 
charge it. Again — 

MF. PEVPEP: Do vou mean in substance? 

THE COURT: — again, it all goes to criminal 
knowledge. What you want me to do is exclude every 
possibility of criminal knowledge. You are doing it in 
the negative. And I am saying that the Government 
must prove that this defendant committed these acts 
with criminal intent in the form I previously stated. 
And you want me to say a mere error is not knowledge. 

A mistake is not knowledge. An accountant's mistake 
is not knowledge. His accountant’s error are not 
knowledge, all of which are true. But you argue that 
to the jury. 

4(d) is denied. I don’t think it’s true. It 

i 

was necessary for the Government to prove 

defendant had knowledge of all the transactions charged 
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against him In this case? 

MR. BENDER: Yes. 

THE COURT: That is wrong on its face. 
r "*« BENDER: The transactions that the Govern¬ 
ment claims are the extras. T do not mean to be dis- 
respectful. All of the transactions charged In the 

case. 

THE COURT: If they don't prove all the trans¬ 
actions then they should acquit the defendant? Is 
that vtvryou are really sayinu? You already disproved 
three transactions. You proved that George Cummings 
and Seidman were not transactions of Dotal but of 
Horn. A judgment of acquittal? 

MR. BENDER: No. I will withdraw that. All 
right , I will withdraw for (d) . 

I notice I left out materiality. 

THE COURT: Well, there you are. Isn't that 
something? 

MR. BENDER: It shows how much I know. 

THE COURT: It shows if the Government presents 
something you object to it but your own looks good. 


No, you have qot it in the last paragraph 
"by true and correct I mean accurate" but you don't 
show — 
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2 

MP. BENDER? I know I put it in there. 


3 

THE COURT? No, that's a mistake. You nude two 


4 

mistakes. 


5 

MR. RENDER ? Where? 


6 

THE COURT: When you left it out of your essen¬ 


7 

tial elements and then you discuss the definition of 


8 

material, and I think it is confused with the 7201 


9 

violation. 


10 

MR. BENDER: I don't think. Your Honor — I 


11 

think you are right. I think the materiality — well. 


12 

I don't know — I know that the law requires a sub¬ 


13 

stantial amount to be shown in order for it to be a 


14 

false statement. 

i 


15 

THE COUFT: Mr. Bender, I would agree that 


16 

materiality is an issue. But again it is an issue 


17 

for the Court. That is the one rare case in which a 


18 

fact issue is for the Court in a criminal case. 


19 

materiality* and I don't think there is any question. 


20 

’>eca ise it is probably a mixed question of law and 


21 

fact and it is someth inn that the jury can't handle. 


22 

Bo if it is ooing to be mishandled let it be mishandled 


23 

by the Court. 


24 

mp render: Well, it's hard to set these down 


25 

as a ouide to the Court. I wasn't trying to give you - 
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THE COURT: Well, in general I approve 5. 

Hoe does that follow? If you acquit on 1 and 2 you 
must acquit on 9 and 10? 

MR, BENDER: Because the very income which the 
Government has charged the defendant as having wilfully 
evaded from Stcry Book Homes is included in counts 1 
and 2, and if they determine that he did not wilfully 
attesqpt in any way to evade the extra income, then 
certainly he coudn't have wilfully made a false state¬ 
ment omitting the extra income. 

THE COURT: Of course that is wrong because he 
could be acquitted on count 1 of attempting to evade 
the payment of taxes because, among other reasons, 
that the jury does not regard the said report of that 
income as substantial, unless you want me to charge 
the jury as a matter of law that if they find the 
income in 9 and 10 was falsely stated, and he received 
it, that it must be substantial. 

MR. BENDER: I don't think there was any 
dispute on that, is there? 

THE COURT: Well, if you dispute it — if you 
don't know about the issue of venue, I don't think you 
want to concede substantiality in any event. 

MR. BENDER: If you snake that as a condition. 
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THE COURT* No, I u not trading with you, Mr. 
Bender. Just wnt to show yon the weakness. 

MR. BENDER* I an just trying to show there 
can't be a real serious issue on substantiality. 

THE COURT* The point is the charges are 
entirely different. One is intended to evade the 
paynent of a substantial aoaount of tax due, which is 
7201, and the other is really perjury in not filing 
your tax return — 

MR. BHfDER* Judge, you have counts 9 and 10 — 

THE COURT * Denied• I an not going to go into 
extended arguennt. I do not have the tine. X hope 
to get out of here by 4*00. Once you have stated we 
are going over it because X have other things to do. 
This could be a very Interesting discussion right into 
the night but X don't have the tiaa for it. 

X won't deny that for other reasons. 

You are perfectly right in what you say. But 
I an not going to charge the jury that they need not 
worry about this criminal case because the defendant 
is ready to pay the taxes. 

MR. BENDER: You don't have to say that — 

THE COURT* I will very well charge then whethe 
he coanitted a crime or not depends upon what occurred 
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as of tha data that ha filad tha return, and anything 
ha doao or Intends to do in that regard has nothing to 
do with this case whatsoever. 

UK. BEMDZR: Wall, the only thing is that the 
jnry s h ou ld not be made to feel that in determining 
whether tha man is innocent or guilty ha might oon- 
oaiwably be getting away with tames which admittedly 

TB COURT: Well, Hr. Bandar, I tall you now 
if yen nay to the jury in affect ha is going to pay 
his tames, which is probably uppe r most in your mind 
and yon are probably thinking of a way to gat it to 
the jury, ha is going to pay his tames; ha will even 
pay a penalty and interest, and a fraud penalty — 

MS. BENDER: Z don't intend to say that. 

TB COtVT: Ton don't? But if you do I am 
going to tell than that this case has nothing to do — 

MR. BENDER: I don't intend to tall than that. 
But Z think you should tall than. 

TB COURT: Do. Z will not. Zt has nothing to 
do with tha case. 

NR. BENDER: Z think you should tall them that 
this ease has nothing to do with it and does not 


insoles tha collection of Income tames 
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THE COURT: Oh , I might tall thorn about that 


in that form. 


MR. BENDER: That la what I mean. That is a 
matter and has nothing to do with it. 


THE COURT: In that form? lhat form I think is 


correct. 


MR. RYAN: That'a fine. 

THE COURT: ihla is a cr i m in al case and it had 
nothing to do with the Government *a collection of 


****** ** •owething to do with a criminal violation 

the charge that he committed a crime. I think that is 
perfectly fair. I had the wrong Impression, Mr. 


Bender. 


MR. BBTDER: I thought I put it in here, but 
sometimea the Supreme Court of the United States in 
the opinion aa cited — I have trouble with it — 

THE COURT: What la the purpose of request 
number eight? 

MR. BENDER: The purpose: 

THE COURT: " .. The tax laws are so complex 
that many thousands of taxpayers Innocently file tax 
returns containing errors . . • 

MR. BENDER: Yea, there is no question that there 
i° fln ®Y~or here. We have given the Government a 
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tremendous concession here. 

I don’t want the factor that he merely signed a 
return to reflect — 

THE COURT: l will charge them if this were an 
inadvertent error done without his knowledge and that 
he did not intend to evade on the first eight counts, 
^ didn’t intend to falsify the second two counts, 
he is not guilty. 

MR. BENDER: But I would like to charge that 
the sure — 

THE COURT: But to put him in the general popu¬ 
lation of people that oonrait any kind of an error — 
do you mean for taking a deduction of $20 for charity 
when it was only $18? 

MR. BENDER: I'll be very content if you want 
to excise that line. But the whole purpose of this 
that the mere signing of the tax return is not — 
they cannot draw an;inference of wilfullness merely 
from that act. 

THE COURT: Oh, no question about that. If you 
that line out I think It. is substantially correct. 

MR. BENDER: I will take it out. 

THE COURT: 9 is granted. 

These form charges that you get, and I assume 
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yon take then fro* the cases you cite justice samck of 
argument. 

HR* BENDER. Just what? 

THE COOPTs They smack of argument rather than 
an instruction on the law. How, you nay seen have 
taken it from the case. I don’t know. 

MR. BENDER: It is from the case but the only 
thing is that — 

THE COURT: But the point is " .. you haws been 
warned . . ■ I will just deny it. I will charge the 
jury as to how his testimony is to be weighted. And 
it will be the same way I charged in some five or six 
hundred cases where the defendant has taken the stand. 
There was nothing unusual about this. He is to be 
treated like any other witness. 

MR. BENDER: But in view of Government’s Exhibit 

11 — 

THE COURT: I am not going to charge, I said, 
in that language. I will not charge that he has a 
vital interest in the outcome. I wil! just tell them 
to use the same guidelines as I offered for the other 
witnesses. 


11 is granted. 

All right, both sides have exceptions to all ay 
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ruling*. So that you sleep nights, you won't have to 
wonder whether something slipped by. 

Now, the witness you came about three hours 
late, can you come forward now, please. 

MR. WOLFSONT: I have some documents here — 

THE COURT: All right, show it to Mr. Ryan. 
(Documents handed to Mr. Ryan.) 

THE COURT: What company is it, incidentally? 
MR. RYAN: U. S. Fidelity and Guarantee. 

(The person who came forward thereupon indieatec 
to the reporter the same to be Mr. Thomas A. Jacka.) 

MR. JACKA: Insurance com iny. 

MR. RYAN: You represent who, sir? 

MR. JACKA: We are the agent for Story Book 

Homes. 


THE COURT: Are you employed by the Insurance 
company, or are you an adjuster? 

MR. JACKA: No, I am employed by the Brady 
Insurance Agency. We are an independent agency. 

THE COURT: You are not an independent adjuster 
MR. JACKA: I an not an adjuster, no. 

THE COURT: An independent agency. Did you 
hire an adjuster? 


25 


MR. JACKA: No 
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MR. JACKA: These are copies of correspondence 
indicating the date of the loss and that a flood did 
occur. 

THE COURT t Correspondence with the insurance 
company? 

MR. JACKA: Yes, between our office and the 
insurance company, and in both cases a claimant was 
a tenant in the building. 

THE COURT: What do you intend to establish 
by that, that there was a flood? 

MR. WOLFSONT: That there was a flood because he 
did testify that his records were stored there and he 
lost. 

THE COURT: Is there any question about Jt? 

MR. RYAN: It's a question of what records 
were in the flood. 

THE COURT: Will, it is a question of how much 
of a flood and how high it was. 

MR. RYAN: Surely. 

THE COURT: Did you examine the premises? 

MR. JACKA: Yes, the first one, yes. Your 

Honor. 

MR. RYAN: That's 71. That's not the one in 


25 


issue. It is the second one that is in issue. 
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2 

MR. JACKA: '72 also. 


3 

THE COURT: You examined It? 


4 

MR. JACKA: Yea, sir. 


5 

THE COURT: Where was the flood, in the base¬ 


6 

ment? 


7 

MR. JACKA: The flood mas in the basement of 


8 

the bolldlng. 


9 

THE COURT: What mas it doe to? 


10 

MR. JACKA: Rain. Storm water damage. 


11 

MR. RYAN: From a storm? 


12 

MR. JACKA: Yes. Heavy rains. 


13 

MR. RYAN: How high was the water off the 


14 

basement floor? 


15 

MR. JACKA: In both eases between two and a half 

*- 


16 

and three feet. 


17 

MR. RYAN: Did you examine whether there were 


18 

Any file cabinets down in the basement? 

’ 


19 

MR. JACKA: There were. But I don't know who 


20 

they belonged to. 


21 

MR. RYAN: Did the tenant i isgiln 1 n — 


22 

THE COURT: Let me say I do not want to eiwe 


23 

a pre-trial examination. If you want to bring this 


24 

witness in I will re-open the defendant's case. I 


25 

will let you put him on the stand unless you stipulate 

$ 


, 

X - • . - 

-T - '- 
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that took you so long? 

NX. JACK*: For what? To c o a t in? 

THE COURT* Too. 

NX. JACXA: I received word twonty alnutee of 

two. 

NX. BADER i No hod eollod him earlior but ho 
dldta't got word. 

THl OOUTT * I woo told yon loft your office for 
thie ooort ot 11*30. Did you ooa* froa Kings Fork? 

NR. JMXA* Too, oir. I loft tba off loo ot 
ton minutes of two. 

NX. N0BF8ONT* I aight also soy. Tour Honor, I 
howo the file hero where X hod defended the loss tor 
o short tlao and then X turned it over to the insurance 
nnapoiqr. There was o claim of ower $3,700 — 

THE COURT* Ns wore talking about when this 
witaMes was asked to ooas to cour t and nothing else. 

MX. N9LFS0OT* Ho was also alerted earlier in 
the week fay ay office? Isn't that right? 

MX. JACKA* Ob Tuesday. 

TBS COURT* Nell, if ivu have the witness here 
at tea o'clock Monday put hia on the stand. Apparently 
there are questions the Gowarnasnt would like to ask 
hia. 
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MR. HOLTSOHT: Me will just do it. 

THE COURT: Do you want to bring back 
Monday? 

#■ 

MR. BENDER: let us decide. Tour Honor. 

THE COURT: All right, Monday at te^i o'clock. 

I can say this — 

MR. KTAH: I would like to wake a request — 

THE COURT: — if the witness is not hers 
promptly at ten o'clock he is not going on. 

HR. BENDER: I will notify Mr. Ryan that we 
intend to call hia. will that be okay? 

THE COURT: All right, gentlewen. 

(Recess was thereupon taken to Monday, July 
1st, 1974, at ten o'clock.) 


ft * * 
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(The following occurred in the absence of 
of tiie Jury.) 

THE COURT: Both sides ready? 

MR. RYAN: Yes. 

MR BENDER: Ready. 

THE COURT: All right. What is it? You are 
Moving to re-open the case. 

MR. BENDER: We are moving to re-open the case 
your Honor, in addition to the permission you granted 
us on Friday to put in the insurance individual, who 
will simply testify that there was this flood, that 
he — there was a lawsuit and that he paid out on the 
flood, and secondly, with respect to the Government's 
strong assertions that Mr. Uoroberger lied when he 
was interviewed on September 14, 1972, by Special 
Agent Mazzella, wren be was shown various ite.qs or 
• ntrA ** in the stockholders' advances, tnat monies 
ca “* — be borrowed noneis from his nother, with 
respect to that, there is a conflict. 

Mr. Maszolla says that he referred — 

Mr. Hornberger referred to all of the entries as 
coming from loans. Mr. Hornberger and Mr. Canale 
say that all that Mr. Hornberger said was, "borne 
money 1 borrowed from my motner.” > 
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You will rocall in the opening statement. 



937 3 




Mr. Ryan said that that statement was a deliberate li^ 
because of tnese monies were extras which were re¬ 
deposited and entered as stockholders' loans. 

Me have found over the weekend corporate check^ 
in various amounts from December, 1970, to roughly 
July 16, 1971, antedating Special — 

THE COURT: excuse me. From whatn? 

MR. SENDER: From December 21, 1970, to July id, 


1971. While this was after the Revenue Agent Gerimia 
had come in, it was almost a year and a half more — 
from the time that the special agent came in, that 

the special agent — 

ThE COURT: What is your objection, Mr. Ryan? 

MR. RYAN: I object, number one, that don't 
say a loan made from the mother to the 

defendant. They don't establish the purpose. 

THE COURT: Is that the Argument against it? 

MR. RYAN: Yes. They are insufficient. 

And secondly — 


MR. SENDER: I hand the checks to Mr. Ryan. 
MR. RYAN: They are insufficient to support 
the offer because we don't know what — the checks 
don't say anything. 


MR. SENDER: Yes, they do. 

MU. RYAN: I am looking at them. Those were 



A 938 a 

not destroyed ir. tne flood. 

THE COURT: let's assume — 
MR. RdCFSORT: 1970. 


MR. RYAN: I know. 


r'934 


TUR COURT: u6t's assume tuey don't say any¬ 
thing. I will not allow it in unless Mr. llomberger 
takas the stand or somebody takes the stand and offer£ 
then, as accounts payable and if tne Jury believes tnal 
these were the very loans that Hr. Hornberger was talk¬ 
ing about and that ne repaid them, tnen it is a mattei 
of credibility. 

MR. RENDER: I agree, your honor. 

THE COURT: Hut it is clear that iw as after 
Mr. Gerimia came in. 

MR. RENDER: Yes. » 

MR. RYAN: Yes. 

TliE COURT: And started looking at the books. 

But 1 am net going to pass on the credibility of the 
testimony. 


MR. HERDER: We are content to do what your 


Honor — 


TldJ COURT: Mr. Kornberger will nave to resunie 
the stand ano say that. 

MR. bE.4Dc.K: Your honor, could we — we might 
be aole to put /ir. Canale jack because he would be abJ 
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to indicate whether the books and records of the 
corporation for the years 1970 and *71, do actually 
reflect repayments ot loans which were cdebftted to 
the stockholders * advance account of Hr. liomberger. 

1 think, ne might be better able to do that but we 
would nave no objection to letting Mr. Ryan put 
Mr. iiornberger on the stand and cross-examine him. 

Tilt COURT: Well, Mr. bender, if you want to 
get the checks in, tnen somebody who is able to say 
that these checks are made in the regular course of 
business will have to get-on. 

If you want to prove the entries in the books, 
then aren't they in the evidence now? 

HR. BENDER: No, Judge. These are 1970, *71. 

THL COURT: Whoever can testify as to the 
entries in the books. 

Wxiere is Mr. Canale? 

MR. RENDER: he is here. 

MR. WObPSONT: For that reason. 

llib COURT: Do it any way you want to. I'll 
just rule on the matters as they cone about. 

The motion to re-open the defendant's case is 
granted. 

Seat tao Jury. 

MR. RENDER: Thank you, your Honor. 
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(Jury presen-.) 
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MR. BENDER: Your Honor, would it be all 

right for Mr. Wolfsonb to handle taa insurance i&an? 
THE COURT: Purely. 

MR. BENDER: Thank you. 

THE COURT: Good morning, ladies and gentlemen, 
The defendant moved to re-open nis case and I 
granted it. You may call your next witness. 

MR. WOLF30MT: Thank you. 


THOMAS 


J A C K A , 


called as a 


witness, having been first duly sworn oy the Clerk 
of the Court, testified as follows: 


DIRECT EXAMINATION 
AY MR. WOEFSOMT: 


Mr. Jacks, what is your occupation? 
Insurance agent. 


And do you maintain a place of ousiness in 


Suffolk County? 


Yes. 


And do you write insurance for Mr. riornberger 


and the various building corporations? 


And woulu you tell ua what kind of insurance y<^u 


write? 
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Jacka - direct 

A Various kinds, fire insurance, liability, 

compensation. 

0 Did you write a policy of insurance on a build 

inc, owned by born Enterprises in Fort belongs, New York? 

A Yes. 

U '.Sow, did there cone a tine when you were callej 

to investigate or appraise a loss? 

A Yes. 

Q And will you state when that was? 

A September of 1972. 

t/ And do you know whether or not you received 

a telephone call or a letter? 

A we received a phone call and a letter, both. 

Q And in response to that, did you then visit 

the iiom building in Fort Salonga? 

A Yes, I did. 

w And about when was that? 

A Two or three days after the reported loss, re¬ 

ported damage. 

Q What was the date of that reported loss? 

A September 16, 1972. 

J Now, when you got to the Horn office building, 

will you tell the Court what you foi.nd? 

A There nad been a sever water damage caused by 
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Jacka „ airact 

i 

storm — storm water and heavy rains. 

# 

Q Now, wnen you investigated the premises, did 

you investigate all of tne basement area? 

A Yea. 

U And ia tnat the subject of the claim, basement 

area loss? 


A Yes. It was damage in tne property in the 

basement. m 

V ' 

y There were three parts to the basement? There 

was a tenant. Do you re m ember the name of tne tenant? 

A Tooley Construction Corporation. 

Q And did Tooley Construction make the claim 

for the loss? 


U They made a claim against the owner of the 

building for their property damage. 

U And did you inspect the office building opposite 

the Tooley Construction area? 

A Yes. Yes. 

y And aid you inspect the balance of the basement!7 

A Yes, 1 did. 

Q Would you tell the Court and Jury what you 


found? 


Well, there nad been serious water damage 
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throughout the basement because of rising waters and tne 
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Jacxa - direct * 

depth of the water was in some parts two feet, other pert 
it night have been four feet, four and a half feet. 

MU. WObFSONT* That's ail. 

CROSS -L XAMIWAT1 UW 
iii MU. U'iT/ui: 

C bo you havetthe weather report for Septaober 

13, 14, 15? 

A Wo. 

U bid you ever obtain it? 

A Wo. 


(Continued in next page.) 
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Jacka - cross 


01 940 


CROSS- EXAMINATION 
BY MR. WOLPSONT: (Cont.) 

Q What damage did the tenant claim? 

A Damage to their files, cabinets, rugs, 

furniture. 

Q And in other words, about four feet water, 

up to four feet of water occurred as a result of rain? 

A Yes. 

Q Not a broken pipe? 

A No, no. 

Q Okay. 

Now, I take it, Mr. Hornberger was there when 
you examined the basement? 

A No, I was not there when I examined It. 

Q Wasn't there. 

Did he have a pump going, pump the water out? 

A They did. When I got there, most of the 

water had been pumped out and It was cleaned up. 

Q That's what It looked like when you first 

arrived? 

A Yes. 

Q So you don't really know whether It was two 

feet to four feet? 

A Yes. There were water marks on the furniture 


25 


and on the walls 
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Jacka - 


< 31*033 


claim. 


Q I see. This was as a result of one rain storm? 

A A continuous rain storm and flooding. 

Q For how long was the rain storm? 

A T would say a good twelve, thirteen hours. 

Now, did you take a statement from Mr. Hornberger? 


You are insured concerning this loss? 

No. Because he was not himself making the 


Well, before you would pay out on a claim. 


wouldn't you take a statement from your Insured to see 
whether or not he was responsible for any damage caused 


anyone? 


The insurance company made various examinations 


took statements and the Insurance company then paid the claim 
to Tooley Construction. 

Q Do you have the insurance company papers? 

A Yes. 

Q With you? 

A Yes. 


Containing the statement of Mr. Hornberger, 


if he gave one? 


No, not from the insurance company. 
Those would not be in your office? 
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1 

3 

Jacka - cross 

2 

A 

No. They would be with the insurance company. 

3 

Q 

And you don't have any insurance company 

4 

papers with you? 

5 

A 

No. We have our own files. We are an agent 

6 

we are not the insurance company. 

7 

Q 

In the normal practice, would an Insurance 

8 

company take 

a statement from its insured before it would 

9 

pay out on any losses? 

10 

A 

Certainly. 

11 

Q 

And do you have any doubt that that procedure 

12 

was involved 

in this case also? 

13 

A 

No, I do not. 

14 

Q 

And were you ever asked to get the Insurance 

15 

company files 

with the statements of Mr. Hornberger concernin 5 

16 

this flood? 


17 

A 

No. 

P 

18 

Q 

You were never a 3 ked to do that? 

19 

A 

Ho. 

20 

Q 

By anybody? 

21 

A 

No. 

22 

(5 

You, of course, have no idea whether Mr. 

23 

Hornberger lost any records in this flood, do you? 

24 

A 

No, I do not know definitely. 

25 


MR. RYAH: Thank you. 
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Jacka - redirect 
No further questions. 

THE COURT: Redirect? 

REDIRECT EXAMINATION 
3Y MR. WOLPSONT: 

Q Mr. Jacka, under the Insurance policies 

covering Hornberger, were personal records or corporate 
records Insured? 

A No. There would be no coverage for then. 

Q Do you know wh ther the Government haa ever 

asked you for these statements prior to this appearance? 

A No, never. 

MR. RYAN: What is the first time you were 
contacted about this case? 

THE WITNESS: I think Monday of — Monday 
or Tuesday of last week. 

MR. RYAN: Who contacted you? 

THE WITNESS: I received a call from Mr. Wolfsor 
MR. RYAN: Thank you. 

No further questions. 

MR. BENDER: Would you step down, please. 

(Witness excused.) 

MR. BENDER: Mr. Hornberger, would you take 

the stand? 


THE COURT: 


You were previously sworn. You 
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are still under oath. You understand that? 
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THE WITENSS: Yes. 

MR.BENDER: May we have these 19 corporate 

checks, cancelled corporate checks — 

THE COURT: Mark them as one exhibit. 

THE CLERK: So marked as Defendant's Exhibit 

BB. 

(So marked for identification.) 

MR. BENDER: With your Honor's permission, 

I am Just bringing Mr. Hornberger back Just to ask him 
one question about these checks. 

(Continued next page) 
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ELMER 


„ • A ’”* MS 

6 Hornberger - direct 

ELMER HORNBERGER , having 

been previously duly sworn by the Clerk of the 
Court, resumed the stand and testified further as 
follows: 

direct examination 

BY MR. BENDER: 

Q Mr. Hornberger, I show you Defendant’s BB for 

identification and if my count is correct, there should be 
19 cancelled corporate checks there. 

Would you look at them and please, if you can, 
identify them for the court and Jury? 

A These are checks drawn from Dotal Builders, St< 

Book Manor, Story Book Homes, payable to my mother, Edith 
Hornberger, returning the loan that I borrowed from her in 
1967-68 perloo. 

Q These ~ do any of the checks reflect what 

they were issued for? 

A Yes. Check No. 4011 says, "Repayment of 

loan of 1967 - 68 ." 

Check No. 4871 says, "Repayment of Loan." 

Check No. 4051 says, "Repayment of Loan." 

The others Just are written to my mother. 
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respect to these repayments? 
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A Yes. I had an obligation to my mother. I 

had borrowed the money from my mother. And I had a close 
relationship with my father when he passed away and 
consequently — 

THE COURT: Strike it out as not responsive. 

THE WITNESS: I'm sorry, your Honor. 

Q Please, Mr. Hornberger. 

A All right. I put myself on a schedule of — 

like a one or two or three-week basis so that my bookkeeper 

would draw the checks payable to my mother, regardless 
if I couldn't pay anything else, I would be paying her 
first. 

Q These checks were paid beginning when? 

A The first one was in 1970. PUt them in order. 

December 21, 1970. 

Q And when is the last one? 

A Oh, God. I put them out of order. Could I 

Just put them back in sequence? 

THE COURT: You may ask a leading question, 

Mr. Bender. 

Q Well, the last check I think is — 

A July — 

Q As I had told his Honor, July, but I think it's 

August 1971; isn't that right? 
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8 Hornberger - direct 

A Let me Just find It, Mr. Bender. 

Q Well, will you accept that? I have looked at 

them. Subject to your right to look and see If I am correct, 
but the last check would be August, 1971? 

Would you accept my statement? 

A Yes, ye3. August 6th. It’s right In front 

of me. August 6 , 1971. 

Q Now, your conference with Special Agent 

Mazzella, your first conference was September 14, 1972; Is 
that right? 

A Yes. 

Q The last check here antedates that conference 

with over a year and two months or so; Isn't that right? 

A Yes. 

Q Were these checks Issued by you In the regular 

course of business? 

A They were written by my bookkeeper and I signed 

them In the regular — 

Q Corporate checks? 

A Corporate checks. 

Q Were these checks kept In the regular bank 

statements of the corporations after they were returned? 

A Oh, ye3. 

MR. BENDER: I’m going to offer them In 
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evidence 
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marked 


THE COURT: Any objection, Mr. Ryan? 

MR. RYAN: No. 

I’ll cross-examine. 

THE COURT: Let them be marked. 

THE CLERK: Defendant's Exhibit BB previously 
for identification are now marked in evidence. 
(So marked.) 


BY MR. BENDER: 


Q By the way, do you know the total of these 

checks, roughly? 

A I think sixteen/five. 

Q 16,500? 

A Yes. 

MR. BENDER: All right. 

(continued next page.) 
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2 


THE COURT: Cross-examination. 


3 

CROSS-EXAMINATION 


4 

BY MB. RYAN: 



5 

Q 

Where did you get the book? 


6 

A 

Fro* our corporate records over the weekend. 


7 

Q 

Where are they kept? 


8 

A 

In my office. 


9 

Q 

Where in your office? 


10 

A 

In a file cabinet. 


11 

Q 

Where is the file cabinet located? 


12 

A 

In my cosaptroller's office. 


13 

Q 

Where did you keep the records in 1970? 


14 

A 

In the same place. 


15 

Q 

Where in the office? 


16 

A 

In the filing cabinet. 


17 

Q 

Where was the filing cabinet located? 


18 

A 

In my comptroller's office. 


19 


THE COURT: In what part of the building. 


20 

first 

floor, basement, second floor? 


21 


THE WITNESS: Oh, I'm sorry. First floor. 


22 

your Honor. 


23 

Q 

Not in the basement? 


24 j 

A 

Not after the last flood, no. 


1 

25 j 

I 

Q 

These checks were written out before the flood; 
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Hornierger-cross 



2 

weren't 

they? 



3 



MR. BENDER: Excuse rae. I didn't hear the 



4 


question. 



5 



THE COURT: Mr. Rudolph. 



6 



(Record read.) 



7 


A 

(Continuing.) Yes. 



8 


Q 

And where did you keep then* after you wrote 



9 

the* 

■ out? 




10 


A 

These? 



11 


Q 

Yes. 



12 


A 

In my office. 



13 


0 

Where in your office? 



14 


A 

In my comptroller's office, in the filing 



15 

cabinet in the rear, where he has his office. 



16 


Q 

Who is your comptroller? 



17 


A 

Mr. Elvez. 



18 


Q 

What records did he keep in that drawer of the 



19 

filing cabinet? 



20 


A 

He keeps all the records that — 



21 


Q 

Check stubs? 



22 


A 

Yes. 



23 


Q 

Cancelled checks? 



24 


A 

YEs. 



25 


Q 

Bank statements? 
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Hornberger-cross 


Yes. 


Q When he wrote these checks out in '70 and '71, 

they came back in envelopes frost the bank; correct? 


Yes. 


Monthly statements, with cancelled checks; 


right? 


Yes. 


And they were placed in his file cabinet on 


the first floor of the office; is that right? 
A We only have one floor, yes. 

Q You have a basement; don't you? 


Not in the office I'm in now. 


The office where the — what office were you 


in when these checks were written? 


In the office that I'm in now. 


THE COURT: Give the address, please. 

THE WITNESS: Oh. 100 Smithtown Bypass, 


Nesconset. 


All right. 


That's where my models are. 

You weren't in the Port Salonga office when 


these '70 and '71 checks were written out; is that it? 

A No, because I never used that as an office. 


You never used the Port Salonga office? 



office? 
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Not as an office. 


You used it for something else, I take it? 

For storing records. 

Did you store these records in the Fort Salonga 


Q Is there any reason why you stored these ’67 anc 

’68 but not the *70-'71? 

A Yes. May I explain it? 

THE COURT: Just answer the question. 

THE WITNESS: Yes. 

Q There is a reason? 

A Yes. Mr. Gerimia made a complete examination 

of our books in 1967 and 1968, and hetold me to put these 
records aside because we were under investigation. So 
naturally I did not want to mix them with anything else 
that was in ray office, and certainly if I'm under investiga¬ 
tion on '67 and ’68, I don't want my office people to know 
that the Internal Revenue is investigating me. 

So I put tee records so that they could be 

* 

put in one place, found very quickly, and in five minutes 
anything could be pulled out. 

Q Then you had the flood? 

A Yes sir. 


ft 
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5 Hornberger-cross 

Q September 16, 1972; correct? 

A Yes. 

Q Did you ever tell Mr. Gerimia or any Internal 

Revenue Agent that the records that you wanted were des¬ 

troyed in the flood? 

A They didn't ask me. Mr. Gerimia didn't ask 

me that. 



Q Did you preserve any of the records to show 

that they were damaged by water? 

A I didn't feel — they were un — they just were 

not — there was nothing left. There was 4 foot of water. 

Q Did you look — well, there was still a check 

stub; wasn't there? 

A You couldn't — if you put — if you put water 


on ink, you can't read it any more. The papers were 
demolished. Nothing left. 

Q Did you preserve that checkbook that you couldn 
read it any more so anyone could see it to say it couldn't be 
read? 


t 


Mr. Ryan, if I knew that now, I wish I had the 


checkbook. 


Q What did you do with the checkbook? 



tainer which the garbage disposal takes away. 
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Homberqer-croia 
0 Under your supervision? 

A Yes. 

Q All right. Now, of course at the time these 

checks were written out, Mr. Geriaia had already gone to 
Mr. Canale's office; correct? 

A * think Mr. Geriaia had already been at my 

office. 

Q And you knew that there was an Internal 

Revenue Service investigation under way; correct? 

A Mr. Geriaia led ae to believe, as he— his 

testimony — 


THE COURT: No. Will you please just try to 
answer the question? 

THE WITNESS: Yes, yes. I'a sorry, your 
Honor. I apologize. 

Q And the — what did your mother do with the 


money? 


MR. BENDER: I object to that, your Honor. 

Q Do you know? 

THE COURT: Well, I will allow it. 

THE WITNESS: No, your Honor. 

THE COURT: I will allow it, if he knows. 

THE WITNESS: May I answer it with a question? 
THE COURT: If you cannot answer it, say you 
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Hornberger-cross 

cannot answer it. 

THE WITNESS: What is it? Is it objection? 

MR. BENDER: I just want the Witness to be 
advised that when there is a ruling to be Bade by the 
Court, he should not answer any questions, until the 
Court rules. 

THE COURT: Objection has been overruled. 

Mr. Rudolph, would you please give the witness 
the question. 

(Record read.) 

A (Continuing.) Yes, she deposited it in the 


bank. 

Q What was the name of the account? 

A Bank of — in Bank of Riverhead, Riverhead 

Savings Bank. 

Q Wnat name was the account? 

A My mother placed the money in trust for ray 

four children and -- I don't think all of it but some of it 
in trust for the four children. 

MR. RYAN: No further questions. 

REDIRECT EXAMINATION 
BY MR. BENDER: 

Q So that we don't — withdraw that. 

May I have that, please? 
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Hornb«r,er- ro<Urect 
MR. RYAN: It's rioht there. 

These checks relate to lf70 end 1971j do they 


They don't relate to the 1967 and 1968 records; 


isn't that right? 


Q And all your 1970 and 1971 records were intact? 

Were they not? At the time Mr. Gerimia cane in? 

A Yes. 

Q With respect to Mr. Gerimia, he had access to 

all of your corporate records, including the ones that had 
later been lost in the flood? did he not? 

A Yes. 

Q He had the job files? 

A Yes. 

Q He had the checkbook stubs? 

A Yes. 

Q He had your cancelled checks? 

A Yes. 

Q He had the — all of the correspondence? 

A Yes. 

Q And he had these large corporate books which 

were in Mr. Canale's possession? 
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Hornberger- redirect 

* 

A 

Yes. 


3 

Q 

i 

Which are 

in evidence in this 

4 

that right? 



5 

A 

Yes. 


6 ! 

i 

° 

How old is 

your mother? 

■7 * 

7 

I 

A 

My mother 

is 72 years old. 


8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 

| 

22 I 

23 I 

24 j 

25 |l 


Were the job files destroyed, too? In the 


MR. BENDER: I have no further questions. 
RECROSS-EXAMINATION 
BY MR. RYAN: 

0 

flood? 

A job — everything that Mr. Gerieia went 

through was destroyed in the flood. 

Was the job files destroyed in the flood? 

Yes, Mr. Ryan. 

Under your supervision? 

THE COURT: Objection sustained. 

Under ay supervision? Please. 

Were the job files thrown out after the flood 
under your supervision? 

A What was left of then, yes. 

Q There were scrae that were not destroyed? 

A Nothing was — could be read. 

MR. RYAN: No further questions. 


Q 

A 

Q 

A 

Q 
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MR. BENDER: Would you please step down? 
May we just call Mr. Canale for one or two 


questions. 

THE COURT: Yes. 

MR. BENDER: Mr. Canale, would you take the 
stand, please? 

THOMAS J . CANALE, having been previously 
duly sworn by the Clerk of the Court, resumed the 
witness stand and testified further as follows: 

THE COURT: You have been previously sworn, 

Mr. Canale. You may resume the stand. You are still 
under oath. 

THE WITNESS: Yes. 

DIRECT EXAMINATION 
BY MR. BENDER: 

Q Mr. Canale, in 1970 and 1971, you were still 

the accountant for Mr. Hornberger's corporations? 

A That's right. 

Q In those years did you make a bank reconciliation 

of the corporate checks in the bank statements? 

A Yes. My girl. I didn't physically do it. 

Q Were you aware of it? 

A Yes, sure. 

Q And did you attempt to make the same allocation 
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with respect to checks that were issued that you testified 
before as to 1967 and 1968? 

A Yes. 

Q How I show you 19 checks, BB in evidence. To 

your knowledge, in your reconciliation of the bank statements 
— and I say to your knowledge, I mean recognizing that 
Miss Paterno made it, but if you have any recollection of 
your own — were these checks examined at the time of the 
reconciliation? 

A Yes. 

Q What entries were made in the corporate books 

for 1970 and 1971 with respect to the checks that were 
issued before you? 

A These were charged to various accounts called 

Edith Hornberger or reimbursement of Edith Homberger, 
which accounts were eventually closed into stockholder ad¬ 
vance accounts. 

Q What was the effect on the stockholder's ad¬ 
vance account of Mr. Hornberger as a result of the issuance 

of these checks? 

A To reduce the balance in said account. 

0 So that while the checks were pa:.d for by the 

corporation — withdraw that. 

While the checks were issues for the ccrporatior 


25 







A 9 6** a 

12 Canale-direct *)60 

vho actually paid for the moneys given to Mrs. Hornberger? 

A The corporation does. 

Q But by — 

A The books reflect that they were charged to 

stockholder advance, so in effect it's a repayment by the 
stockholder. The stockholder. 

Q To the extent that there were credits in the 

stockholder's advance account? 

A Charged to the stockholder's account. 

(Continued on next page.) 
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Q Which represented amounts of money due Mr. 

Horberger, those credits were reduced by the amount of these 


cnecks? 


That's right. 

In effect he paid for them; is that right? 
Yes. 


CROSS EXAMINATION 


BY MR. RYAN: 


Q The books reflect, do they not — these rep¬ 

resented returns of funds to Mr. Hornberger? 

A That's correct. 

Q For his personal purposes? 

A Yes. 

Q During your representation of Mr. Hornberger, 

did he ever ask you what he should do when records were 
destroyed in a flood that the IRS was looking at? 

A I don't recall that he did. 

Q If he did would you recall? 

A If he did, would I recall? 

Q Yes. 

A I don't know if the records were destroyed, 

I don't know. I don't know from my personal knowledge that 
they were destroyed. 

Q You represented him at some stage during the 
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Canale-cross 

2 

Internal Revenue investigation? 

3 

A 

Taa. 

4 

Q 

Did ha evnr tall you that thare vaa a flood 

5 

in the baaaa 

••nt and that chack atuba and tha job filea are 

6 

unraadabla - 

— did ha ever tall you that? 

7 

A 

Ha probably told aa that — 

8 


THE COURT: whan you aay 'probably- do you hava 

9 

a racollaction that ha did? 

10 


THE WITNESS: Ha aust hava aaid that. 

11 

Q 

Why do you aay "aust have?" 

12 

A 

Bacauaa I don't remember him in an actual 

13 

convarnation 

aaying to aa tha racorda ware destroyed. 

14 


However, whan he Mentioned it — if he mentioned 

15 

it to aa — 

it waan't too important bacauaa Mr. Jaraaiah saw 

16 

it — 


17 


MR. RYAN: Objection. 

18 


THE COURT: Strike it out, not reaponaive. 

19 

Q 

Juat tall us what, if anything, Mr. Hornberger 

20 

told you about tha flood and tha racorda. 

21 

A 

That the records had been destroyed that Mr. 

22 

Jeremiah had 

seen. 

23 

Q 

Did he tell you right up at the time of the 

24 

flood? 


25 

A 

I don't think ao. 







3 1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


A 9673 9G3 

Canale-cross 

Q Did he call you up — how long after the 

flood, did you learn about it? 

A I can't say that. 

Q Was it a week, a month, two Months? 

A I don't remember. It sd.ght have been a week 

or a month — might have been any of those dates. 

Q Mr. Canale, this flood according to the defendai 

produced here by the defense, occurred on or about Septwsber 
16, 1972. 

You represented Mr. Homberger in this matter 
then, didn't you? 

A Yes. 

Q You were his lawyer, weren't you? 

A Yes. 

Q Did he call you up and say, "I had a flood and 

the records that the IRS wanted were destroyed?” 

A I used to see him every so often so — 

Q Yes or no, did he call you up and seek your 

advice as to what he should do with those records that were 
allegedly destroyed in the flood? 

A No. 

Q He told you that after, that they were destroyed 

A I used to see him quite often — 

Q No. 
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Are you absolutely certain that he didn't call 
you up to find out what he should do with these records? 

A Yes, I am certain. 

MR. RYAN: No further questions. 

REDIRECT EXAMINATION 
BY MR. BENDER: 

Q Mr. Canale, you were present at tha conference 

on October 10, 1972 between Mr. Homberger, yourself. Special 

Agent George Mazzella and J. Michael Daley. Do y ou remember 
that? 

A Where was that? 

Q The place was Story Book H omes. Smithtown 

bypass. 

Do you have a recollection of that? 

A Yes, I do. 

Q L>e you recall at that conference whether any¬ 

thing was said at that time about the flood in the basement 
which may have destroyed many of the job files, sales con¬ 
tracts, closing statements and bank deposit receipts? 

A I don't recall that specifically. 

Q I show you a special agent's memorandum, 

marked 0 for identification, and I ask you to look at page 
3 I ask you if that doesn't refresh your recollection? 
(Document shown to witness.) 
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redirect 

Doesn't that refresh your recollection that 
Special Agent Maxzella asked you and Mr. HOrnberger for th e 
sales contracts, closing statements, and bank deposit receipts 
for 1967 and 19687 

A It says here, but I still don't ressMer 

specifically discussing it — I don't — you know, this is 
going back a good two years and I don't recall the con versatic 

Apparently, we had this conversation becuase he 
wrote it up this way. 

Q Do you recall whether or not Mr. Homberger 

indicated that these documents had been lost in a flood? 

A I have to answer the same way as the last 

questions. I don't really recall. 

MR. BENDER: i an going to offer this one into 
evidence, your Honor• 

MR. RYAN: No objection. 

MR. BENDER: While we are having this marked — 

THE CLERK: Paragraph from Defendant's Exhibit 
0 marked Defendant's Exhibit 0-1 in evidence. 

MR. BENDER: There has been no objection. 

I sort of mutilated it. I am sorry. 

THE COURT: Suppose you read into the record 
what is being marked. 

MR. BENDER: "Mazxella requested the '67 and 
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Canale-cross 

redirect 

68 sales contracts, closing statements, lob tiles and 
bank deposit receipts. The taxpayer said he did not 
know if he could find them as they were stored in the 
basement of his building and may have been lost during 
the flood in '71. The building being 103 Fort Salonga 
Road, which is on the corner Callahan's Path, Fcrt 
Salonga.” 

(Continued on next page.) 
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Canale-redirect 



2 

Q With respect to these repayments of the loans 



3 

to Mr. Homberger's mother, did you maintain any kind of a 



4 

record in the corporate records for '70 and '71 reflecting 



1 

5 

loans able to Mrs. Homberger? 



6 

A Not loans payable, but these various payments 



7 

were charged to the accounts called either "Edith Homberger* 



8 

or "Mrs. Homberger" or something of that nature and 



9 

eventually were closed out to the stockholder's advance 



10 

account . 



11 

Q Do you have those with yow? 



12 

A I have the records, yes. 



13 

Q :ihy don't you bring them out. 

4 

■ 

14 

I just want to mark it for identification. X 

\ 


15 

am not going to mark it into evidence. We will have it 


A 

\ 

16 

available if Mr. Ryan wants to see it. 



17 

A On Story Book Manor, 5,000 was charged from 



18 

Edith Homberger — 



19 

Q Before you read that, could we deem it 



20 

marked or how shall we handle it? 



21 

MR. RYAN: I would like to have it marked? 




MR. BENDER: You want it marked? 


' >i 

22 




23 

MR. RYAN: Yes. 


* 

24 

MR. BENDER: The whole ledger? 




MR. RYAN: Yes. 



25 

/I 



I 
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Canale-redirect 

THE WITNESS: Part of it is — 

MR. BENDER: Which is which -- 
TnB COURT: He only offered one page. 

THE WITNESS: There are three pages here. 

THE COURT: The three pages are marked. 

THE CLERK: Three pages marked as defendant's 
exhibit CC for identification. 

THE WITNESS: Did I say Dotal? 

Q Did you say Dotal? 

A Dotal that is. 

THE COURT: The first three pages? 

MR. BENDER: Yes, your Honor. 

THE WITNESS: I put them in the first three 
so I can find them. 

THE COURT: All right. 

0 I show you CC for identification. 

Firstly, would you identify tie ledger? 

* The ledger — part of the ledger of Dotal 

for the year 1971. 

Q What are the additional loose leaf sheets 

which you have alongside? 

A These are the cash disbursement books which 

I checked cut for '71. 


I checked those checks that you exhibited to m< 
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Canale-redirect 




before. 


What are those three sheets that you identifl 


as CC for identification? 


A These are the account sheets — the general 

ledger account. 

We have an account called "Edith Homberger" 
and had a charge of $5,000 to that. 

We had another account "Reimburse Edith 

> 

Homberger $1,500" and another account called "Mrs. E. 
Homberger $1,000." 

In other words, $7,500 — $7,500 in effect 
was charged to Mrs. Homberger. These were eventually 
closed out to the stockholder advance. 

Q That is one corporation? 


Q And the $16,500 was issued through whatever 

corporation issued the check for the repayment of the loan? 
A Yes. 


corporation* 


Was that done the same way with all the other 


Yes. 


MR. BENDER: No further questions. 
(Continued on next page.) 
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RECROSS-EXAMINATION 
BY MR. RYAN: 


Q I am looking for the atatenant Mr. Bender 

read from. 

Let me show you 0-1. 

respect to the flood,is that statement 
your beat recollection of what Mr. Hornberger told Mr. 
Mazzella on October 10th, 1972? 

A- Yes. 

Q Does it say — in that interview of October 

10th, 1972 which would have been a month after the date 

of the flood that Mr. Hornberger referred to December 
16th, correct? 


A Yea, if that's the date of the flood. 

Q What date did Mr. Hornberger give forthe 

flood in that interview of October 10th, 1972? 

A I don’t know. It says here flood of '71. 

I don't recall what date he gave. 

MR. RYAN: No further questions. 

MR. BENDER: No further questions. 

THE COURT: You may step down. 

MR. BENDER: Thank you, Mr. Canale. The 


defendant rests. 


MR. RYAN: The government calls Mr. Mazzella. 






1 
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THE COURT: You understand that you have been 


2 

previously sworn and you are still under oath. 


3 

THE WITNESS: Yes. 


4 

GEORGE MAZZELL A , having been previously 


5 

duly sworn by the Clerk of the Court, resumes the 


6 

witness stand and testifies further as follows: 


7 

DIRECT EXAMINATION 


8 

BY MR. RYAN: 


9 

Q With respect to the October 10th, 1972 inter. 


10 

view and the conversation as reflected in exhibit 0-1, can 


11 

you tell us what your best recollection of what Mr. Hom- 


12 

berger told you concerning the flood? 


13 

A I had asked him for the records as previously 


14 

mentioned and he said to me that they were lost in a flood 


15 

which occurred during 1972. 


16 

MR. RYAN: No further questions. 


17 

THE COURT: Any questions, Mr. Bender? 


18 

CROSS-EXAMINATION 


19 

BY MR. BENDER: 


20 

f Q Mr * Mazzella, did you make any attempt what-A 


21 

bver to verify whether the flood occurred? ) 


22 

\ A No, sir. / 


23 

MR. BENDER: No further questions. 


24 

THE COURT: Anything further? 


25 

MR. RYAN: No. 
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Mazzella 

Thank you. 

THE COURT: You may step down. 

I1R. BENDER: The defendant rests. 

MR. RYAN: The government rests. 

THE COURT: The jury nay be excused for a 

few moments. 

(Jury leaves Courtroom.) 

THE COURT: Any motions? 

MR. BENDER: Yes. 

THE COURT: You renew all the other notions 
that you made. Same motions having been considered 
mad , same rulings. 

Ready for summations, Mr. Render? 

MR. BENDER: I am. 

May I have a moment, your Honor? 

THE COURT: Yes. 

Mr. Bender, before you go, I looked over the 
question of materiality. The only case I could find 
was the Hoover case. I found another case by Judge 
discussed what materiality was and it 
held as a matter of law — or denied a motion to 
dismiss the indictment -- and held that it was 

f 

na ^- er ial • That inay be the second authority. 

There ho based the definition of materiality 











A 977a W?9 . 

,s n a District of Columbia case. I an sorry I do 
i. _ have the case at hand. I an convinced in my 
own mind that materiality is a question of law 
for the Court. 

If the defendant insists that I should charge 
that materiality is before the jury, I may very 
well do it. 

You do not ask for it strangely enough in 
your request to charge — 

MW. DK.’DER: Yes, I do. I thought I did and 
then you pointed it out — 

T;h. COURT: In your essential elements you do 
not have it. 

R. RENDER: May I say this to you: 

I thought I made it clear to you yesterday. 

I vent to make it clear to you right now. I concede 
the materiality of the alleged false statements 
in Counts 9 and 10. 1 an trying to avoid your 

being troubled about it, because frankly we are 
raising no contention about it. I think that it 
is a material ♦bilne statement if a man understates 
iiis income on a corporate return. 

THE COURT: Frankly. I am not troubled ip 
the sense that I have any question about it. I am 





troubled 


only because I like to avoid possible 
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error. 

It I ®* convinced it is so, I would just as 
soon charge it. 

The only cases I found was the Hoover case 
and if I read Judge Wills' case correctly and that's 
a District Court case in 1966 on the question. That 
seems to say the same thing, but not exactly. I 
found no case to the contrary. 

MR. BENDER: The only reason I wanted you 
to charge the jury is that I myself do not want to 
be criticised for waiving or consenting as a natter 
of law, what I think is an issue of fact for the 
jury. 

The jury only has to be told that there is 
no dispute about the materiality. 

If you do tell them there will be no 
problem. 

THE COURT: Fine. 

MR. BENDER: Thank you. 

(Jury present.) 

MR. BENDER: May it please this Honorable 
Court, Mr. Ryan, Mr. Wolfsont, Mr. Homberger and 
ladies and gentlemen of the jury: 

It is my function at this point — not to be 
out of character — to try and give you a Jdnd of 
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Bender- summation 

summary of the evidence in the case or the lack of 
evidence in the case and what I can suggest that 
you could find from the evidence and the lack of 
the evidence. 

I represent Elner nornberger, he is charged 
with the commission of a felony. This is a serious 
offense and anyone who willfully attempts to evade 
and defeat his taxes, deserves to be convicted of 
a felony. 

I do not hold and do not maintain any 
belief that the nature of this offense is too harsh 
or anything. The tax laws require that people pay 
their taxes, pay them properly and don't cheat the 
government with respect to it. 

On the other hand, we have a kind of double 
system. We have a system which permits the 
Internal Revenue Service to collect taxes civilly 
and that is not this proceeding, because regard- 
lets of what your verdict is going to be in this 
case, MR. Homberger is going to have to pay taxes. 
There isn't any question about it. We have 
stipulated in this case right at the opening that 
some vlJG,000 were paid in extras. We couldn't 


stipulate that the whole $156,000 was omitted from 
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Uender-summation 

the corporate tax returns, because I think you now 
8e ® ^ ron what the evidence in this record has 
revealed that the corporate books reflected on some 
of these purchases thousands of dollars more than 
the purchaser actually paid. 

Then you heard Mr. Mazzella say in some 
instances they reflected less — I think he said 
29 so that you just don't know how much each 
corporation really did or did not omit. 

But there isn't any doubt that he is going 
to have to pay taxes and he should and he will. 
There isn't any doubt also that Mr. Homberger is 
not blameless — far from it. He is just as 
responsible for the fact that there was a mix-up 
with the book8 and records and would prefer to 
properly pick up the extras as anybody else. This 
is not a question where Mr. Homberger says ”1 
blame Vicky, I blame Charlotte, I blame Rita, I 
blame Sophie, I blame Tom, I blame Trudy." No. 

There is no question here of blaming anyone and I 
want you to realize that. 

During this entire case the strangest thing 
happened, Vicky said "I assumed Mr. Canale was 
picking up the extras." 
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Bonder-emanation 

Charlotte Waugh, "I assumed Mr. Canale was 
picking up the extras." 

Mr. Canale, "I assumed the extras were bain* 
included into the contract prices given to ae." 

Nobody has said that this man — this busy 
man was the one they assumed would take care to 
see that the extras are picked up and strangiy 
enough even Mr. Mazzella — as I will tell you 
later in his testimony -- admitted the same thing. 

I actually asked Mr. Mazzella when we were dis¬ 
cussing all the overs and unders: "Mr. Homberger 
did it? I wouldn't venture an opinion on that** 
he said. He did concede that it was the responsi¬ 
bility, however, of Mr. Canale and Miss Paterno. 

Now, please remember the distinction between 
blaming someone and finding someone responsible 
for error. All of us make errors and in a busy 
office like this, the girls made errors. There isn't 
any doubt about it. Charlotte Waugh made an error 
in destroying the index cards. Nobody told her, 
but she destroyed them. 

"Did Mr. Homberger tell you? No." 

"Why did you get the contracts?" 

She couldn't recall. 
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This is another problem about the govern¬ 
ment's case in this case: 3oth Vicky, Charlotte 
and Mr. Canale — somebody said they couldn’t report 
events that took place 7 and 8 years ago. One of 
the most important conversations occurred when 
Vicky Coletti was asked "What conversation did you 
have with Mr. Hornberger when he gave you on the 
first occasion the check or checks from his personal 
account to be deposited into the corporate account? r 

She said, "I don't recall." 

I will read that to you. I am just speaking 
generally. There were mistakes that occurred and 
there were mistakes — so many mistakes, bookkeeping 
errors ' l®ck of communication between employee and 
employer, employee and CPA, and an unquestionable 
admission by Mr. Hornberger on September 14, 1972 
I told the buyers to give me the checks personally 
and I deposited them into my personal account.’ - 

Mr. Mazzella admitted it. It is in his 
memorandum. 

(Continued next page.) 
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MP. BENDER: (Continuing) So why? Why here? 
Why indict him? Why charge him with a felony convic¬ 
tion? 

Why not accept the situation as it existed? 

Look at the investigation they did. And say, 
"Set up the tax, pay the taut and whatever negligence 
penalties or whatever you want," look what the 
Government goes through, in bringing this wan to this 
trial, just for the purpose of convicting him of a 
criminal felony without regard to the fact that in 
a totally different proceeding later they're going to 
go after him and collect taxes. 

Well, the Government says, "We did it because 
Mr. Hornberger concealed the fact that he owed the 
extra money. He concealed it from the girls in the 
office. He concealed it from the agent." 

In the opening statement Mr. Ryan said, "Mr. 
Hornberger was a resourceful man. He was the man who 
directed the bookkeeper. He directed the secretaries 
what to do." 

And I'm not quoting. "All of the payments for 
the basic price, the model price, were made pursuant 
to the contracts to Mr. H's, Hornberger'a corporations 
but the extras were a different matter. Then we will 
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Summation-Bender 
■how you," said Mr, Ryan, "further that the girls in 
the office and his accountant who would prepare his 
tax returns knew nothing about the $156,000.00 in 
extras. None of the girls," says Mr. Ryan, "knew 
about it." 

We also prove that when the IRS commenced its 
investigation, Hornberger knowing full well that he 
had received $156,000.00 as income on extras, at¬ 
tempted to cover up what he had done when asked about 
this money by the special agent, lie deliberately lied 
Ir there is anything that ever came out in this 
case from the special agent's own lips, the first time 


Mr. Hornberger was asked during the investigation 
about anything, Mr. Hornberger, "I directed all the 


buyers to pay the extras to me and I deposited them 
in my personal account." 

It s undisputed. Did he conceal it from the 
special agent? 

You know there was some by-play about whether 
Mr. Hornberger volunteered it or whether Mr. Mazzella 
brought it to his attention. I'll come to that, but 
it didn't make any difference whether it was vol¬ 
unteered or it wasn't. 
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The fact is, he didn't cover it up. He didn’t 
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conceal it. 

This is a strange concoction of personalities 
which the Government wishes to conjure for your bene¬ 
fit . One, that Mr. Homberger was — was so shrewd 
and he had to have that malicious evil mind to cheat 
on his taxes, so that he could take the checks, put 
them in his bank account, nobody should know about it 
This is what the Government says was what he did. He 
concealed it. He engaged in conduct to make certain 
that the Government could not discover the fact that 
he stole the extra money. 

Well, when you thi nk of the character Jekyll 
and Hyde, you do realize that there are split person¬ 
alities, where a man or a woman can be a — in that 
case a physician of eminence, and yet in the evening, 
when the dogs howled and the moon came out, he could 
maraud through the streets and kill people and drink 
their blood, but was Mr. Kcmberger this kind of a 
person, says the Government? 

One hundred seventy-six pieces of documents, 

176 pieces which have been marked in evidence in this 
case, and which were all over the office, the bank 
records, the contracts and some of the closing state- 
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merits, all reflect that Mr. Homberger was personally 
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taking the extras. 

Now, Hr. IRS, if you want to contend that Mr. 
Hornberger is so 3hrewd and he's so clever, how could 
he be so stupid at the same time? Either he is a man 
with a devious, conniving, conspiratorial type of 
mind, and he conceals all *-hese things, he says to 
his office doesn't tell his girls, doesn't even 
let them know he's getting the checks or he's stupid. 

My God, ladies and gentlemen, even Mr. 

Hornberger can't be that stupid. Look at the system 
that was set up. All the girls in the office knew, 
beginning in 1967, that henceforth all extra checks 
shall be made payable to Mr. Hornberger. 

Correspondence went out, "Please send the checks 
to Mr. Hornberger." There were even fights when the 
checks were made out to the corporation. Get the 
check back, give it to me. 

Job files were made up which contained all the 
correspondence which was sent out to the buyers. 

Then when payments were received, letters went 
out acknowledging the receipt. 

Now, don't be misled who opened the mail. There 
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is conflict in the testimony between Mr. Hornberger and 
the three girls, and don't be misled as to who made 
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the deposits and don't be misled about little things 
like that because the ultimate thing is, that regard¬ 
less of who opened the mail, regardless of who " tide 
the deposits, there wasn't anybody in that office 
that didn’t know and have something to do with the 
collection of extras from the buyers. 

Ninety-three buyers in this case, according t 
the Government, were all Government informers who 


could at any time send a latter to the IRS and say tha 
s.o.b. builder, that louse, he had me make out the 
checks payable to him instead of the corporation and, 
as you know, Mr. Greshin, one of those guys, actually 
did. So he couldn't — could he be so stupid? 


(Continued on next page.) 
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MR. BENDER: If he was Intending tc steal It, 

i 

gr/nc 


i 


o 

would he give 93 buyers a hold on him? The Govern¬ 

. 


4 

ment wants It one way. They can’t recognize the 



5 

Inconsistency In their whole presentation with this 

. 

i 


6 

man Hornberger. 


7 

Let's go on. Contracts of sale: Mr. Mazzella 



8 

examined five or six. What an Investigation. We put 



9 

In over 60. Mr. Hornberger said that of the 92, he 



10 

thought the substantial majority, all of them, had the 



11 

extras attached to the contract. 



12 

Did he want to conceal It from the purchaser? 



13 

Puts It lnthe contract. We know there were closing 



14 

statements. Including the one In which Mr. Greshlm, 



15 

the Informer testified, where the actual payment was 



16 

made to Mr. Hornberger for the extras. 



17 

The Bank representative was there, the bank 



18 

1 

attorney was there. The buyer, the buyer's attorney. 



19 

Mr. Wolfsont, Mr. Hornberger. Indeed, Mr. Greshlm 



20 

says,"I asked them, how, why, why to Mr. Hornberger 



21 

nad not to the corporations? I was puzzled,”he said. 



22 

Was his mind generating at that time that he 



23 

might be able to make some dough? Was he thinking 



24 

of how I could get a reward on this thing? So he 


25 ! 

t 

asks Mr. Wolfsont. Mr. Wolfsont says—don't say 

! 1 


1 

j; 

anything, but Wolfsont said."It'a okay. Don't , 

| 

i 
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worry about It. Pay it to him." He asked 
Mr. Hornberger, they are not talking. 

We11, obviously Mr. Hornberger is not going 
to tell him the reason why he wants it payable to 
him. If there is every a fight between his client 
and Mr. Hornberger, he is going — not want Mr. Oreahli 
of all people to know why he was taking the check 
in his own name. But Mr. Clreshlm seemd to indicate 
that there was something radically wrong with that 
procedure. I was puzzled. 

He said, "And so what did I do? I sent a 
letter to the IRS telling them, you got a thief in 
your midst. I want a reward." 

You know, unfortunately, he's going to get one. 
At least up to ten percent, because there isn't any 
doubt, from what we hear,that he sparked this 
investigation, and there isn't any doubt that we owe 
taxes. But I am only interested in the fact 
that he thought that there was something wrong. in 
doing this. In doing this. 

And you remember his own client, John Walsh, 
we had Walsh — we had Rizzi, we had Kraetz, and we 
had Campbell. The Government put on four buyers. 

In three of the four buyers, all the contracts 
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i 


contained the extras. You remember Mr. Greshim 
actually made out the whole list on the bottom of 

I 

his contract. In his own handwriting. But Greshim 

I 

said, and incidentally on Walsh, it was Mr. p ont, 
the salesman, he said, who made the deal with him 
onthe extras, not Mr. Hornberger. 

But what Greshim said was that he was puzzled 

i 

and then Rlzzi, you remember Rizzl, Rlzzi was the one 

I 

who ordered the extras at the contract and he was 
told, he was told that he'd have to make a check out 

I 

payable to Mr. Hornberger, and he disregarded that. 

He Issued a $1500 check to the corporation. 

And the ha apologized. But when did he apologize? 

He said at page 80:"Vhen I received — when I finished 
with the conversation with Mr. Hornberger, I 
immediately stopped payment on the check and I notified 
my lawyer. And he said it was perfectly all right 
to make it out to him. So when I received it back, 

I went back and I made out the entire amount for 
$2100 to Mr. Hornberger." 

So Mr. Rlzzi's lawyer didn't think that there 
was anything wrong with making the check out payabel 
to Mr. Hornberger. And not to the corporation. 

Mr. Greshim, however, was puzzled. And I say to you that 
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no matter how wrong you may thing Mr. Homberger 
was.because there Isn't any doubt that by depositing 
the checks to his personal accounts, this whole thing 
got screwed up, since Mr. Canale, God knows why, only 
prepared the corporate records and the returns from 
deposits In the bank and I'll come to that. 

Mow, here Is this man with all these traces 
with respect to the extras. Here Is a man who takes 
the extra checks and deposits It to his own personal 
accounts In the same banks where the corporation 
had bank accounts. 

Now, If- you were a Revenue agent, like 
Mr. aerimia, and even though you were not even a special 
agent, with the training that Mr. Maszella has, w <uld 
it take so much brains, when you are In the bank 
looking at the bank records for the corporation, to asl: 
If there are any Individual accounts7 Is Mr. Hombergor 
again so shrewd and yet so stupid, to put It in the 
same bank. If he wanted to conceal it? 

And then why give it back? Oh, says, Mr. Ryan,-- 
In anticipation, I say, "He put it back because the 
corporations needed the money. They were broke. 

They needed money. Sure, they have property, building 
That's the only reason why he put it back. Some crook, 
He'd have buried It so you might have a hard time 




f 
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2 

finding it. He had access to bank loans. I put 

3 

a bank man on the stand.He was assistant vice- 

4 

president of the Chemical Bank. I put him on for only 

5 

one reason. Because I anticipated this argument. 

1 

6 

You see, this is the kind of a case where the 


7 

Government tries to make it from hindsight. 


8 

MR. RYAN: Objection. 


9 

THE COURT: May I have the last few sentences? 


10 

(Record read.) 


11 

THE COURT: You'd better give me a few 


12 

sentences before that. 


13 

MR. RYAN: I'll withdraw the objection. 


14 

THE (DURT: All right. Qo ahead, Mr. Bender. 


15 

MR. BENDER: (Continuing) Here we have a man 


16 

who admits, he left out extras. He admits that there 


17 

was a foulup. He thought it was being reported. 

7 


18 

Now, we got to decide whether he's a criminal 


19 

and that he did it with a criminal intent. So let's 


20 

look at the things he did and let's try to bring 


21 

them out in such a way that it will be clear that he 


22 

was a crook. 


23 

So one thing is the flood. Did you see how 



Mr. Ryan said to him, Mr. Hornberger, on cross- 

1 

25 ! 

examination: Where are the records, the Job files; 

i 

i 

. 


t 
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where are the checkbook stubs; where are the deposit 
receipts? Flood? Why? So that you should think 
that when this flood occurred or even if it didn't 
occur, that Mr. Hornberger was deliberately destroying 
his records so that the agents could not make the 
proper Investigation. 

Consciousness of guilt. The trouble with the 



attempts to always manufacture a situation — situation 
out of purely Innocent situations is that very often 
you can't meet them. 

(continued next page.) 
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2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 
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15 

16 

17 

18 

19 
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22 

23 

24 

25 


MR. B LrtDER (Coat'd): tfou ait therein tne 
Jury and you say, "Gee wniz, floou, everybody nas a 
flood." just like everybody has a tin box, which 
I will come to. But if you keep anything of the 
evidence, you'll realize what Revenue Agent Geriiuia 
said. 


1 


Revenue Agent Geriiuia was there in 1969, 19 70 
and 1971. he says, ”1 auditieu all the corporations. 

I had all the job files. I had all the closing 
statements." he had every one of tne records includ¬ 
ing the corporation books, wnich are here. Almost 
two years, he looked at the job files anu the 
contracts. Ue saw the records on the extras, 
looked at the checkbook, he wasn't there for nis 
health. We could assume that he talked to the girls 
about entries, lie Iookoc at the deposit receipts, 
tiie cancelled chocks, lie had everything. And 
then we know that every single ientry with respect 
to the house or nouses i3 listed in these books. 
Contract price, tne receipt of tne amount of money, 
the job number, the costs on tne house, everything 
is in these books. 

What kind of nonsense, what kind of leyerdemain, 

I 

wnat kind of magic docs tne Government want to spell 


I 
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over your uy.ss, wnat iloou? What is the purpose 
of all tnis? Tc embarrass ,'lr. nornberger? 

'.acre wasn't any tiling that the Government 

needed. it uau it all in 'G9, '70 and '71. Go_ 

anu is there any uoubt taat tiio special agent was 
told aoout tne flood? 

J ° ^nat uiu Mr. Mazzella uo? At that time 
ne didn' t think it was important to investigate', 
did ao? ho. lou know way7 because all of 
»ir. Gerimia's schedules, all the records that he 
needea. Lo he uiun't investigate it. 

How, this is drought in and I'm sure 
iir. ilyan rs going to say: It say 3 1971, not *72. 
That's not important. The important thing is, he 
said the flood anu tne records were destroyed in 
tne flood. tie couldn't have said '71 because 
Gcrii.ia waj t.iere anc Corimia had all the records. 

k'titi jocoiiu — wnat I call rod herring — 
tne tin oox -- wasn't taat beautiful? how Hr. Liombe 
•./as cross-exa.-inau Ouout that conference on 
^ C 1 tombor 14, 1 j 72, wnen taey showed nim all of these 
•luge entries in tae stockuoluers' advance accounts, 
v24l>,J0, not a auaurud fifty-six. It's $24U,000. 


25 


.hiera die all Lais come from? 


iie says, "I 
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know 1 borrowed some money from my mother." ne lied. 
They were all extras, says Mr. Ryan, in his opening 

statement. 


asked. 


"how mucn did you yet from your mother?" 


ile says, "between twelve ana $15,000. Deposited 


some ir. my own account, deposited some in the 
corporation account." 

hadie3 and gentlemen, 1 want you, ifyou 
in your deliberations, to remember Defendant's 
Exhibits ii to M. This is a schedule of the stock* 
holders' advance account. This lists all of the 
credits that came to the account. It trie to identify 
them according to tne records and it also lists 
all of tiie personal expenses which were charged 
against this account which were paid for by the corp¬ 


orations . 


I want you to remember, here is a man who 
made $30,000 in one year and $00,000 in tne otner. 
he put back $23,000 into the corporation in 1967 
and he put back $55,000 or a total of $78,000, 
roughly, of his salary. Tnat is reflected right 
in these schedules. 

wow, he put it back because the corporations 
needed the money. So tnat you have a total of 
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$78,000 roughly, from hi* aalariaa, which ware put 
back into the corporations as loans to hia. 

Ha drew for personal expanses $56,000 in the 
two years. So that ha draw out his own money, fat, 
he had $156,000 in extras, which ware, according to 
him, mistakenly credited as loans from him. Yet, 

he dld not touch one iota of that $156,000 in the two 
years. They remaine d in as credits or loans 
from the — from hia to the corporation. 

a significant fact because if he was 
a cheat, and he was putting the extra money back as 
loans, he wouldn't have just taken out $56,000 of the 
$80,000 or deventy-eight and put it in, which was 
his own salary. He would have drawn more because 
he could take it out. But he didn't. 

How, if you take his $78,000 and you add to 
it the $156,000, you see that he's got close to 
fifteen or sixteen, roughly, thousand dollars in 
credits which Mr. Hassells says he didn't know what 
the source of them were, when that man said on 
September 14, 1972, to Mr. Masse11a, show him the 
stockholder advances, that part of that money 
from my mother, there is no doubt that at least 
$16,000 of credits to that account could conceivably 
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and very easily nave come from the mother and the 
fact is that these checks that we put in this morning, 
which reflect repayments, reflect approximately 
$16,000. lie didn't say, "1 got $150,000" or $156,000. 
or a hundred — or $200,000. 

I suggest that you can suspect very strongly 
the statement of Mr. Mazzella that ay client said 
on September 14th that he got all of that money 
that was listed in the stockholders' advances "from 
my mother," I'll tell you wny. Because we know 
that he couldn't have said that. $78,000 of his 
salaries were credited to the loan account, he 
could never in a million years have said that 
"$248,000, I got from my mother." And since it is 
a question of credibility, which you will have to 
decide, assuming that becomes important and I don't 
really I suggest — think it does, you must con¬ 
sider what kino of a witness Mr. Mazzella was with 
respect to conversations he said that he had with 
Mr. Uoraberger to which I'll make reference in a 
minutes. 

Could I have tae schedules you put in on 
Friday, the bank, cancelled checks anu the deposit 
receipts? 
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.IR. I</Ah: I'm handing counsel Lxnibits 10b 

to 111. 

»IR. JLWJL'R: Taank you very much. 

««ow, in talking about Vicky Coletti, I merely 
want to point out, very briefly, that this was a 
woman wno had a jon to do. She tried to do it. 

She tried to do it well, she had a lot of thing, 
to do. And ane made — and she made mistakes. Just 
like anybody else could make mistakes. And the kind 
of mistakes tnat were made are reflected in some 
of tne exhibits here. 

She said in about 99 — she said that ~ 
she testified to what her procedure was. «i would 
try to mark," she saia, "on deposit receipts and/or 
ei tiier deposit receipts or checkbook stubs what the 
sources of the deposits that were given to me, that 
were made into the corporation." 

She said,"In99 per cent of the time. I’m #ure 
that I put something on the deposit receipts." 

bow, these exhibits which the Government put 
in evidence, which are UOA and which were — are kind 
of a little mutilated, • suggest you look at, because 
I tnink you’ll fine the kind of errors I'm talking 


about. 



Summation - .bender 


You reinember that when I talked about the 
advance account, which is ii in Lvidence, I talked 
about this deposit of $5,000 listed in the stock¬ 
holders' account of February 16, 1967, and along¬ 
side of it the accountant put in tne word "note." 

And then on $4,000, there was “transfer," and here 
you see the notation "For salary." And here you 
notice there was a journal entry tnat you have heard 
us talking about. 


(Continued on next page.) 
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Mr. Mazzella testified that these items — 
with the exception of the salary and the journal entry 
all cams from checks from Mr. Bornberger's personal 
account. Mr. Mazzella was right, because you will 
find a check here relating to Horn Enterprises. I 
show you the check, 109-A in Evidence. Here's the 
check dated February 16, 1967, for $5,000. Look at 
what the deposit receipt says, B EKH note $5,000, 
February 16, 1967." 

Obviously, it was not a note. It is a check. 
It's in Evidence. 

I suggest that you look at all of these other 
deposit receipts and you will find on so many of them 
not even a notation — a thousand dollars, $2,000 — 
not even a notation of any kind, front or back. These 
are only a few that the Government has put into 
evidence and you will find in so many instances some 
of them are marked like, "BEH," you will find there 
is one marked *Advance, $2500," but you will find 
most of them just have nothing — absolutely nothing. 

Mis■ i«terno testified that she merely got 
from Vickie these deposit receipts and she looked 
for them — to them to determine the source of the 


deposits 
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Well, what did she do when they said no tiling 
and how good was Vickie's memory of so many years that 
she put 99 percent of the sources on the deposit j 

receipts? 

I 

Mr. Horn 3ays that on the very first occasion 
when he gave Vickie the extra check to deposit in the 
corporate account, he said, "I believe I told her this 
is the extra payment which came from my personal 
account and which you know I had deposited into my 
personal account." I think we all know without 
dispute that there wasn't any girl that hadn't sent 
out the letters requesting checks to be made payable 
to Mr. llornberger and Mr. Ilornberger had taken those 
checks individually. 

She was asked on page 130 by Hr. Ryan — 
iir. Ryan was questioning her: "During your period as 
the bookkeeper , aid you ever receive any monies from 
Mr. ilornberger for deposit into the corporate account? 

"Answer: Ye3. 

Question: Can you tell us to the best of your 
recollection what iir. Ilornberger told you on the first 
occasion? 

Answer: I don't recall the first occasion, 

no." 
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She said, "I never discussed extras with 
Mr. Horaberger," but there isn’t any doubt that she 
collected extras and you remember we put into evidence 
a letter from her acknowledging receipt of extras 
and she said she signed it herself because she didn't 
want anyone to think that she might have taken the 
money, so she in effect gave her own receipt. 

"Questions Was there any discussion as to what 
advancement between EEH, when you made that entry? 

"Answer: I don't recall any discussion. 

Question: No recollection at all? 

"Answer: I am going back a few years." 

HOW the court asked her did .he take cere of the 
payment of the bill, on the extra., she .aid that 
.he did. She said that she was the one that paid 
the subcontractors on all the extra., whether isola¬ 
tion, painting, carpentry work — whatever it was. 

She paid them. She was the one responsible and she 
paid it pursuant to the contract. So she was compl.tal, 
familiar with the fact that the extra, were paid — 
were ordered and paid. 

Now, she was asked about what records she had. 

"I had job files containing all papers relating 
to the building of the house, I had the contract, the 


1 


4 






oorr ‘* s Pond*nc«. I had the building permits, I had the 
surveys, I had the title search, 1 had the index cards 
reflecting the extras ordered." 

H**t is on page 148 of the transcript. 

She said, however, that it was Charlotte Waugh'i 
job to handle the extras. She said the extra girl 
handled everything and she collected money for the 
extras. They sent out letters requesting agreement 
on the extras. It was a policy — standard policy. 

At page 152 I asked her this question: 

"There was no secret around the office that 
extras that were ordered were to be paid to 
Mr. Homberger? 

"Answer: Not that I know of." 

Now, on page 155: 

"In the form Mr. Hornberger gave you the money, 
you didn't know whether he was giving you money which 
represented payment of extras or what it was for? 

"Answer: That's right. 

I 

"Question: It was just money coming from him? 

"Answer: That's right." 

I 

Previously she had told us that this business 
of extras repaid to the corporation was a matter that 

j 

concerned Mr. Canale and not her. 


I 
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Now, Hiss Waugh was the one who had problems 
because 3he didn't believe any of the contracts 
contained the extras and you remember the colloquy 
between her and the Court where she said, "the contraol 
was for the main house, extras was something separate.' 

Well, she was mistaken. 

We put into evidence 60 contracts which are 
AA in Evidence with a schedule showing you the names 
of the buyers which are listed in Government's 
Exhibit 145 in Evidence and I suggest, ladies and 
gentlemen, that you take a look at this and see how 
in the main most of the extras are included in here 
and this could hardly be a man who is a cheat, who 
wanted to conceal that he was dping ex_ra work and 
putting the money into his pocket. These contracts 
all went to the bank — to the Roosevelt Savings Bank. 
It is a strange crook that would let his bank know 
what he is doing, if he intended to steal the extras. 

ilow, it is a strange situation with Charlotte 
Waugh where she destroyed her index cards. Actually, 
that really didn't destroy the records, because there 
was correspondence listing all the extras in the job 
files. 


Even without the index cards — remember she 
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2 

1 

lc£t in February of 1968 — there was still records 

1 

3 

available. She would ask Mr. Hornberger, "Did you 


4 

get paid for the extras?" "Yes," he would tell her, so 

| 

5 

she could acknowledge receipt. She kept track of 


6 

all the extras. 

j 

1 

7 

When I asked her, "Well, why did Mr. Hornberger 


8 

give you the contract?" 


9 

"I can't recall. 

1 

10 

"Didn't he give you the contract so you could 


11 

pick off the extras and keep a record of the extras7 


12 

"I don't recall." 


13 

She just didn't. You can't blame her for that. 

• 


14 

It is a long time ago. She didn't remember, but you 


15 

will recall she got the extras for a specific purpose - 

- 

16 

she was the extra girl. 


17 

Mr. Hornberger, the thief, tells her when he 


18 

got paid and she would send out a letter to the buyer 


19 

on the corporate stationery acknowledging the receipt. 


20 

Standard procedure, she said. 


21 

Now, you remember she said she didn't recall 


22 

that Mr. Hornberger changed the procedure in 1967. 


23 

She thought the same procedure existed, but there is 


24 

a letter in evidence which is a letter to a buyer. 


25 

25 1 

fi 

Dispoli, and that is Exhibit 28-A, B and C. It is a 

^ t 

i 

i 
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letter dated January 13, 1967 and I suggest that you 
look at it because you will see that Charlotte 
Waugh sent out that letter and she did not ask 
Mrs. Dispoil or Mr. Dispoil to pay the extras to 
Mr. Hornberger. This is a significant indication 
that this experienced girl - and she was - ^ sh# 
was competent — when she sent out the letter in 1967 - 
in January ~ and if the instruction, had changed at 
that time, .he would have asked that the payment of 
the extras be made to Mr. Hornberger. She didn't. 

This letter I would suggest to you is a fairly good 

support of Mr. Hornberger*s testimony that he changed 
the procedure in 1967. 

You remember I showed her two contracts 

she said, -yes, I looked at those two contract, and 
they do have extras." 

I th.n "Aside fro. th... two, do« that 

refresh your recollection? 

"No, sir. 

■It does not — it i. still your t*.tl»>ny thet 
With respect to th. vest nuto.r of .rtr.e you sey th.y 
did not list extras? 

"To the best of my recollection. 

"In these two instances, for exaople where there 
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were extras and you saw the contract, what was your 
function with respect to preparing the record with 
respect to the extras? 

"I don't recall." 

Now, I just want to conclude Hiss Waugh's 
testimony by reading you one page which I think makes 
clear the problems that existed and the errors that 
occurred. This is page 216: 

"Did you make any record in any ledger or any 
book that the extras had been paid? 

"No. 

I 

"Do you know whether any of the extras that were 
included in the extra price were reported or recorded 
into the books as income? 

"No. 

"Do you know whether any of the extras which 
you knew were paid were recorded by you or somebody 
in the office as having been received, other than the 
letters that you spoke of? 

"Not to my recollection. 

"Did you speak to Mr. Homberger about that? 

I 

"When I was employed there? 

"Yes, did you ever tell him that extras that i 

j 

you were receiving should be given to the bookkeeper -4 



you never did? 
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"No. 

"Question: You never did. 

"Now, you knew the extras were corporate income, 
didn't you? 

"I didn't question it. My function was secre¬ 
tary. 

"You didn't question it, your function was a 
secretary, but your function was to see that the extras 
were agreed to and paid for; isn't that right? 

"Yes. 

You knew that Mr. Canale waa the accountant, 
did you not? 

"Yes. 

"Did you know that Mr. Canale should have a 
record of the fact that the extras were paid? 

"I would say that Mr. Canale would have a 
record of items paid for. 

"You assumed that? 

"Yes." 

That was the problem here, everybody assumed 
that Mr. Canale picked it up and Mr. Canale, I suggest - 
with his experience as a CPA and as a lawyer and his 
knowledge of the building business -- raises a 
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substantial question as to whether it wasn't really 
his responsibility to have seen that the job files 
the contracts the closing statements were 
examined rather than to rely upon Vickie and rather 
than to rely on Charlotte Waugh. This is not to 
•reuse Mr. Hornberger, but when it came to the records 
and the recording of income Hr. Hornberger had assumed 
that he had a competent attorney, competent girls, 
and he was out in the field trying to build houses 
and take care of the business, f-lr. Hornberger' s fault 
was a failure to recognize that these areas can occur, 
but that failure -- I submit to you — is hardly a 
criminal intent and a criminal purpose and a desire 
to cheat on the taxes. 

(Continued on next page.) 
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MR. BENDER: (Continuing.) Now ladies 


3 

gentlemen, I am not going to waste time talking 


1 

about Mr. Canale's testimony or Miss Patemo's. I 


c 

am simply going to say to you that you can find that 


6 

Mr. Homberger should have fired Mr. Canale the 


7 

moment the agents came in end Mr. Homberger dis¬ 


8 

covered these errors. I suggest that you could come 


9 

to that conclusion that he should have done it and 


10 

I won't be surprised and I wouldn't blame Mr. Ryan 


11 

if he said to you in his summation that he should 


12 

have fired him. However, I don't think from the 


13 

evidence the fact that Mr. Homberger didn't do that. 


14 

but recognized that this was a whole series of errors 


15 

and that this man Canale had been with him for 


16 

many years, that it was necessary to fire him. 


17 

Mr. Homberger said — I said to him, "How 


18 

do we straighten this out?" 


19 

He said, "I want to pay the tax." 


20 

I said, "Unfortunately you can't pay it when 


1 

21 

a criminal is on. You have to wait until the 


2? 

criminal is over." 


| 

23 | 

There is very little he could do. I think if 


24 i! 
I 1 

M I 

i 

|i 

anything it shows not a failure to recognise that 


Mr. Canale made the errors which places Mr. Homberger 
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in this position, but rather a kind of a character¬ 
istic on the part of Mr. Homberger that he just 


didn't want to blame Mr. Canale, just like he didn't 
want to blame the girls. I really do not want to 
talk too much about Mr. Canale. I think it is 
quite clear that Canale never told Mr. Homberger 
that all that he was doing was recording the income 
in those big books from the deposits to the bank 
accounts. This is where the mistake was, because 
believe me if Mr. Homberger really thought he was 


doing something, then Mr. Homberger was really 
responsible for this whole mix-up by depositing 
the money in the individual accounts which prevented 
Mr. Canale from knowing about the deposits of the 
extras. But who in his wildest dream — with all 
these records — would have expected a CPA who you 
feel i8 competent to simply rely upon deposits to 
a bank account with the contracts around, job files, 
closing statements — all kinds of records? 

I think -- I suggest you can find from the 
evidence that Mr. Homberger did not know how he 
was doing it. Yes, ho was there when Mr. Canale 
or Miss Patemo took out the bank statements, the 
checkbooks, the deposit receipts, but that doesn't 
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mean that he didn’t know or think or believe that 
he was taking out all of the other records. I 
think what really the government has done is simply 
create a situation of lack of coaaranication and to 
say that this lackof communication — this failure 
of Mr. Homberger to what the situation amounted to 
a criminal ford, which I suggest is far from what 
occurred here. Mr. Canale was asked whether Mr. 
Homberger knew how he was constructing the income 
from the bank records. What I am saying is I don’t 
think he really knew. This was not his concern — 

I mean he was busy building houses. 

Now, we come to the agents and with them I 
think I won’t bore you any more. I think you have 
been patient. I haven’t any doubt that you have 
listened to this case attentively, i haven’t any 
doubt that you are going to be fair to both sides. 

I know if you acquit my client or you convict him, 
justice will be done, m either event, justice 
will be done. I suggest there is certainly a 
complete lack of any evidence showing that there was 
a willful cheating of taxes on the part of my client. 
As his Honor said to you, it la not your job to 
determine my client’s innocence, it is 


just your $ob 
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2 

to determine whether the government has proven him 


3 

guilty beyond a reasonable doubt. 


4 

What happened with the agents is almost a 


5 

picture of "When we get you, we want to bury you" 


6 

and "If we are not so sure we got you, we will 


7 

think of something.'" I think the situation that 


8 

happened with Mr. Mazzella with regard to his 


9 

mesnrandum is an illustration like that. Here is 


10 

a man who is a trained investigator. He sits down 


11 

on September 14th, 1972 at a crucial interview w* ' 

| 

12 

my client — this is the first interview with n 


13 

client — this is the time he is to determine wu ..er 


14 

he is guilty or innocent. This is the time when 

1 

15 

he can find out whether he's concealing anything or 


16 

not, whether he made errors or cheated. The first 


17 

thing my client tells him is that he told the buyers 


18 

to make all the checks payable to him and he 


19 

deposited them in his personal accounts, but he 


20 

believes that this was picked up as income. 


21 

Crook, thief, concealer? He writes down in 


22 

his report — he says his report was based upon 


23 

his notes which he wrote — notes which he made on 

1 

• 

24 

September 14th and then went back the next day, j 


25 

! 

Sijrtember 15th, and dictated and had them typed. The 1 

| 

(f 
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1 


2 

notes were fresh in his mind. Nothin? in his notes 


3 

about three checks fron three homeowners shoving 


4 

payments to Mr. Homberger. 


5 

We know that Mr. Greshin made a complaint 


i 6 

and we know it's possible that he could have had 


i 7 

a check from Mr. Walsh. There is nothing in his 


1 

3 

memo which says that he confronted Mr. Homberger 


9 

with the three checks, but what irked him — what 


10 

irked him was that I should say Mr. Homberger told 


11 

this to him. Why, because if Mr. Homberger 


12 

volunteered the information, then he didn't conceal 


13 

anything, that it looked like Mr. Homberger didn't 


14 

think there was anything wrong about depositing the 


15 

checks in his own accounts, but if he had said he 


* 16 

didn't volunteer it — and I asked him about it — 


17 

1 asked Mr. Massella where is it in your mesn —— 


16 

it's not there — it was in my notes — it was in 


19 

your notes — you remember that two years ago?;. 


1 

20 j 

He says, "Yes." 


»l 

"Wasn't your memory fresher when you typed 


» 

this or dictated it on September 15th from the notes 


23 

you took on Septead>er 14 th?" 


i 

24 !! 

"Yes." 


» j 
' 

"You put do**n in your notes significant facts. 
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didn't you?" 

"Yea." 

"And yet you omitted that?" 

"Yea, I did." 

"Where are the notea?" 

"I destroyed them." 

You know, this business about floods and this 
business about losing records —in the situation 
with Mr. Homberger, the flood didn't do any real 
damage to the government because you have all these 
records here. Where are the notes? 

Well, my memory is better today — then the 
next thing — you remember he comes on the stand the 
next day after the night of the recess and Mr. Ryan 
him — says to him: Let's get back to the 
conversation on September 14th, and Mr. Mazzella 
tells us that yes it is true he did tell me that he 
told the buyers to make the checks payable to him 
and he'd deposit them, but he said only in a few 
instances — in a few instances. Where didthat 

say that in his memo? Well, it wasn't in his memo. 

% 

All that was there was that he said that he did it 
for a short while — he interpreted that "short 
while" to mean a few instances. Here is a man. 
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Mr. Homberger, who has been in the business for 
a long time and when he says "I did it for a short 
while" I would assume you would find 1967 aid 1968 
as a short while compared to '65. 

Is there anything in the words “I did it for 
a short while" subject to an interpretation that 
"I only did it a few instances?" 

I said, "You didn't tell us that yesterday, 
did you, Mr. Mazzella?" 

"Yes, I believe I did." 

Then you saw that charade where I gave him 
the record yesterday and I said "Go over it" and 
the Judge was good enough to call a recess and he 
let him look at it. Then after the recess I said, 
"Did you find it?" 

"No, I did not find it." 

I suggest, ladies and gentlemen, that you 
can find that Mr. Homberger said neither that he 
did it in a few instances or that he told Mr. 
Mazzella that he told the buyers to make the checks 
payable to him onl/ after Mr. Mazzella told him of 
the three other buyers I say to you, that is not 
important because he didn't lie on that occasion. 

He told Mr. Mazzella the truth — "I put the extras 
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in my bank account. I thought they were picked up 
on the tax returns.'' 

Mr. Mazzella, why didn't you recognize that? 
Instead we are here. 

I never believed that I would be in a Court¬ 
room where three agents testified as to the 
accuracy of their schedules only to find that each 
one relied on the other and each one didn't know how 
accurate the other schedule was. I didn't go 
through this business with Mr. Mazzella of the 
overs and the unders because of my health, I wanted 
to show you that these books had thousands of 
dollars of over-reporting. Mr. Mazzella said there 
were some that were under-reported and you remember 
when they were charging extras to one corporation 
that I questioned that that should have beencharged 
to another and I gave the books to Mr. Mazzellr and 
I said "Please show me where in the books these 
extras pertain to Dotal and not to Jlornberger?" 

What kind of an investigation was this? 

Mr. Mazzella couldn't even tell me by looking at 
the corporate books which one it was. 

I suggest that from this evidence you cannot 


25 


tell -- even though we have conceded in this 









i 
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2 

stipulation that $42,000 in extras were omitted 


3 

< 

in 1967 and some $113,000 in-'68 — you can't tell 


' 4 

really what corporation owed what taxes to extras. 


5 

Mr. Gerimia after he got through with his 


f 

6 

schedule 3aid "You know I am not so sure it is so 


7 

accurate. It's four years." 


8 

Mr. Vilardi said "I took Mr. Gerimia 1 s 


9 

schedule and I looked at the books and records, but 


' 10 

1 

I had nothing to do with allocating the extras to 


11 

the corporations." 


1 

12 

Mr. Mazzella said,"I had nothing to do with 


13 

taking of the records from the corporations. I 


14 

relied upon Mr. Vilardi." 


15 

I mean, it was a joke. Each one was relying 


16 

on the other and each one couldn't verify the 


17 

accuracy of the schedules. 


18 

(Continued on next page.) 
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‘ iR * Udhbbk (Cont'a)s uo tnat witn respect to j 
the diaries in this indictment of how many dollars 
were omitted from Ootal, how many were omitted from 
Horn, how many were omittou from Go-anu-bo, 1 suyyest 
to you that you yot a melange here. /. complete 
failure of accurate proof on which you can contend 
or you can find, I should say, that an actual sub¬ 
stantial amount was left off from each corporate 
return, hut I say that is not important. 


I say what is important is this: *i r . liornberycjr 
took tuie stand. iou know ne's Married. You know 
he’s yot four children. You know tuat lie's such 
a thief that in 13C7 with nis wife worhiny in tne 
office, he didn't even pay her a salary. 

what kind of a cheat is this man? What business 
man wouldn't pay his son, his wife, a salary, if he 
was thinkiny of taking a deduction ana reduciny the 
taxes on the corporation? ha didn't do that rn 'C7. 

Mr. Gerinia says the salary may have been excessive 
in 1908. be took $00,003. 

Vake a look at these tax returns, aec what 
the yross sales ware in 1968. 

i\iE COJiiT: i thought I ruled on that. 


25 


HR. <4c. JLi.E: 


You uid, your honor. 


I'm sorry. 
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THE COURT: Please don't 90 into it and as 

... 

a natter of fact, I struck Mr. Gerimia's answer. 

MR. ;ilnD rift: Yes , you did, your Honor. Z'si 

sorry. 

Just in case the Jury remembers it, I just 
wanted to teil tnem. 

THIS COURT: Well, one way to remember it is 
tell them not to frtrget it. 

MR. RENDER: 1 don't want you to remeatoer it 
but 1 think you ought to take the tax returns and 
look at the tremendous amount of building that was 
done wnich, as Mr. Hornberger said, required atrtertSM- 
dous amount of his time and his effort. 

This r.ian hornberger was a busy nan. 

Mr. uOrnberger is responsible, a responsible officer 
of ttiese corporations, for the payment of the proper 
taxes, ns will be held accountable in the proper 
forum. 

Your verdict will not deprive the Internal 
Revenue service of tnose taxes. Your verdict is only 
a criminal verdict. Vour verdict determines whether 
he's to oe convicted of a felony. 

wadies and gentlemen, 1 know I have oeen long 
but you’ll forgive r.e. 1 suggest that you find errori 
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^ thia case. You find mistakes. We;ve admitted 
the omission of the extras. I think you could find 
that Mr. Uomberger's explanation as to why he engagec 
in this business of requesting extras to be made 
payable to him and deposited, is one that he believed 
honestly. 

I suggest no matter how wrong you may think 
it was, he believed it honestly. I think all his 
conduct is inconsistent with criminal intent and 
I ask you to remember you've got some eight counts 
now that are left. Each charge charges a felony. 

Each charge is a separate charge. Each charge tbarries 
with it its separate punismnent. 

(Continued on next page.) 
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2 

NR. BENDER: (Continuing) I ask 


3 

1 

1 

you to remember this: Nr. Homberger's defense In 


| 

this case and his claim that he did not Intend to 


5 

cheat on taxes runs across all eight counts. He's 


1 6 

either guilty of all or he's not guilty of any. 


7 

I want to thank you from the bottom of my 


8 

heart. I've made mistakes, too, and I've dropped 


9 

papers. Porglve me. Don't blame my client for my 


10 

mistakes. I've tried to give you what I believe 


11 

honestly to be a reflection of the transcript of 


12 

the record. 


13 

If you have any doubt In your mind, please 


14 

call for It. Let It be read. If you have any 


15 

question In your mind as to what Nr. Ryan or I say 


16 

about the record, call for It. 


17 

I ask you to let this man go back to his 


18 

family, his four children. I ask you to keep 1". 


19 

mind what he has suffered all this time with this 


20 

Indictment. I ask you to keep one thing In mind. 


21 

V 

did the Government prove their case? Did they 

4 

22 

prove beyond a reasonable doubt that my client was 


23 

1 

guilty? Did they prove that he had that malicious 


l 

24 

Intent to cheat? 


25 

I suggest, If you look at yourself, look at th« 

V 





1 


2 
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1020 


2 

evidence, you can come to only one conclusion, that 

3 

they have failed utterly and that this case really 

4 

belongs in a civil court not in a criminal court. 

5 

Thank you. 

6 

THE COURT: We will suspend at this point 

7 

for lunch, until 1:00 o’clock. 

8 

You will hear the Government's summation at 

9 

1:00 o'clock. Your lunch has already arrived. 

10 

They Jury is excused. I want the lawyers 

11 

here in court. 

12 

(The following occurred in the absence of the 

13 

Jury.) 

14 

THE COURT: Both sides spent a lot of time 

15 

on trying to prove the intentional destruction of 

16 

records or that the destruction was not intentional. 

17 

MR. RYAN: One side has done so far. 

18 

THE COURT: I have a request to charge from 

19 

neither side. 

20 

Do you want me to charge on that? 

21 

MR. RYAN: Well, I had a charge about false 

22 

explanations. 

23 

THE COURT: Well, I have that. 

24 

MR. RYAN: Destruction of records, I would 

25 1 

Just add a clause into that, Including destruction of 


25 


i 

V 


1 
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I 

2 

records, false explanations which would aid In his 


3 

defense. 


4 

THE COURT: Well, that’s what Mr. Bender argue< 

» 

5 

that this was conduct that night show a consciousness 


6 

of guilt and that's what you were trying to prow*. 


7 

Do you agree that that's what you were trying 


8 

to do? 


9 

MR. RYAN: I was disproving his explanation. 


10 

I didn't undertake — 


11 

THE COURT: What's the effect of it, though? 


12 

MR. RYAN: I didn't Undertake to prove this. 


13 

THE COURT: What kind of a charge? 


14 

Mr. RYAN: He offered it as a defense. And I 


15 

undertook to disprove it. 


16 

THE COURT: All right. 


17 

I wcn't say anything about it. 


18 

I haven't gotten anything from either party 


19 

and I've done some work on it, too, but if neither 


20 

party wants it, it is evidenced by the failure 


21 

to ask for it, it's all right with me. 


22 

Start your summation at 1:00 o'clock. 


! 23 

(Luncheon recess taken.) 


J 24 

; 


25 

_ 

1 

II 
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AFTERNOON 


(The following occurred in the absence of 
the j ury.) 


! 


MR. RYAN: Your Honor,the secretary is making 
a photocopy of our request on the destruction of 
evidence. 

In the government's original request, we 
requested a charge about false statements, as 
evidence of consciousness of guilt, but your Honor, 

I am not clear. I think you said you are going to 
give a charge on false exculpatory statements. 

THE COURT: That's right. That's something 
a little different than destruction of records. 

MR. RYAN: Right. 

I have a charge coming down. If your Honor 
cares to consider it, that's all right. 

THE COURT: Are you ready for summation? 

MR. RYAN: Yes. 

THE COURT: Seat the jury. 

(Jury present.) 

THE COURT: CJood afternoon. I think we are 
ready for the government's summation. 

Mr. Ryan. 

MR. RYAN: May it please the Court, Mr. Bender, 


25 


Mr. Foreman, ladies and gentlemen cfthe jury, it 


2 
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was one week ago that you were selected as jurors 
In this case and on that occasion I had my first 
opportunity to talk to you about what the govern¬ 
ment's case is all about and I told you that I have 
a last chance to talk to you, and that is right 
now. 

As I said, as the attorney for the government 
in this case, my first job for you judges of the 
fact, the sole judges of the facts in this case, 
will be to assist you in understanding the govern¬ 
ment's case and then to convince each and every one 
of you of the defendant's guilt of the charges 
lodged against him and to convince you beyond a 
reasonable doubt, which is our duty. 

So the first thing I'd like to do in 
assisting you in understanding the evidence is to 
point to what are the key issues in the case. 

I have a blackboard here where I intend to, 
very briefly, in graphic form, lay out the case and 
point to the evidence as it was unfolded before you, 
because there are literally htmdreds of documents 
in this case, and in order to evaluate the docu¬ 
ments, you have to know how they fit in in the over¬ 
all picture and the overall picture, we submit to 


✓ * 
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you, will demonstrate that this defendant, Elmer 
Homberger, as a self-employed businessman, engaged 
in a deliberate, calculated scheme, to evade taxes, 
both taxes that he would owe as president of the 
corporationand as an individual,, sole stockholder. 

So let me start. 

I 1 m going to draw three boxes. 

THE COURT: Of course, that is a misstatement, 
Mr. Ryan. A defendant would not owe any taxes as 
president of c corporation. 

MR. RYAN: He would have to pay as president 
of the corporation the taxes that his corporation 
owed for income. He writes out the checks. 

THE COURT: It is a corporate tax. He writes 
out the check, you mean? He acts as president of 
the corporation. 

(Continued on next page.) 
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MK. KYAU (Cont'd) : Right. And as sole stock¬ 
holder, one-nan corporation, although in form the 
corporation pays the tax, the effect is it comes 
out of tiie bank account of the corporation and there 
is only one signature on that bank account, and we 

i 

know those bank accounts pay for the country club, 
the private schooling, the oil, the pharmacies. 

bo ny point is, that he had a real interest, 
a real factual interest, he can talk about corporati 


in form, but it is a bank account in a corporate m 
and he had a real interest not to write out checks 
to the United States Government. It's the country 
club that counts. That's uy point. 

Now, box 1, l'r.i going to put down here 
E.K.h., personal accounts. Second box, I'm going 
to put down corporate accounts. Third box. I'm 
goung to put down tax returns. 

We start with the following proposition: 

If a dollar was going to be reported on the 


income tax returns ar income, right here in box No. 3, 
it had to go in tne corporate accounts. If it 
didn't go in tne corporate accounts, it would never 
get on tne tax returns because, as Vicky Coletti 
said, she would deposit the monies that Hr. Hornoergei 


rr* 
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gave her after the closing and at other times. 

Trudy Paterno said that "I would take the 
check stubs with the information that Vicky Coletti 
wrote on it and I would put it in the corporate 
books,. either as income, loans or other categories." 

And Mr. Canale said that it was from the 
information that Mrs. Paterno would record that he 
would prepure the income tax returns. If it did not 
go in the corporate accounts, it did not go in the 
tax returns. It is as simple as that. And you 
don't have to be a multi-million dollar business man 
to understand that. 

This system operated since at least 1959. Thau 
is seven years before 1967 came into play. 

Mr. Canale had this syfcem and the defendant 
* tn * w ^ full well, and as Mr. Canale was — admitted, 
the defendant knew it because Mr. Canale would come 
over to his shop and pick up the check books, not 
the job files and all that correspondence. 

R®*lly , what does that have to do with it, 
as along ns the proceeds, the dollars, go into tne 
bank accounts? That's the significant thing, when 
you talk about constructing come, recording receipt 
of monies during your business. It's what goes into 
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that bank account that counts, no matter what is in 
the job file. It's what goes into that bank account, 
and if it didn't go into the corporate bank accounts, 
it didn't go on the tax return. 

And do you think Mr. liomberger didn't know 
that? lie sure did. Because, after all, we're not 
talking about General Motors. Wrfre not talking 
about Ford Motor Company. Were talking about 
Elmer E. Hornberger. de's got an office, tie's 
got a girl, lie's got two check books, tie's got 
a set of chet_£ books for his corporations. Then 
he had his personal accounts. 

How, it's very simple. If you're a builder 
and you're going to receive payments fr?.m buyers for 
extras, the check is made out to the corporation. 

It goes into the corporate accounts and is on the 
tax return. 

So how intelligent do you have to be to figure 
out that if the check is made out to somone other 
than the corporation? It doesn't have to go in the 
corporate bank accounts. If it is made out to 
Elmer E. liomberger, we know now where it went. It 
didn't go into the corporate accounts. It went into 
Elmer E. bomber ger, personal accounts, to the tune 
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of yl56,G00. When it went in here it was clearly 
identifiable as income from extras arising out of 
tno building of these noi.es. We have documents. »,c 
have documents from Government's bxnibit 14 to 107, 
which prove oy documentary eviuence incontrovertible 
evidence that these monies were paiu by these uuyors 
arising out of t*ie construction of tiieir homes. 

rtx 9 bender isentioneu a lot about — in hi 3 
opening statei.,ent and in summation — we stipulateu 
to yl56,000. There's no issue on that. As if it 
was a magnanimous act by the defendant, but the 
documentary proof, we submit to you, is overwnelming 

and there really wasn’t any choice and we could hav 

■\ 

called 93 people here ana we would not oe summing 
up today. It would come much later in the summer. 

So we called four buyers, but you have all 
the documents, so clearly we start out with the 
fact that the documentary evidence shows that this 
$156,000 is income. 

how, when tnis $165,000 comes from tloraberger' 
personal accounts anc goes into tno corporate 
accounts, we qsn ourselves tais question: 

boos the documentary eviuence show that whon 
it got into tiie corporate accounts, it was identifieo 
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a& income? The answer is: No. Why? because the 
checks that Mr. liornberger drew in his own haudwritin 
said nothing abo it extras, not one word. And the 
only record made by Vicky Coletti who would receive 
these checks from Mr. ilornberger was on die check 
stub, E.E.H. bo that when it got to here and had 
lost its identity and when it got to the record 
that Vicky Coletti prepared on the back of the 
check stub, E.E.H., sometimes advance, got to Trudy 
Paterno, E.E.M., advance, end it would go right 
into their books as a loan or a stockholder advance. 

So, in effect, the $156,000 that he received 
shown by the documents in evidence, arising out of 
this construction business, lost its identity as 
irome when it got to the corporate accounts. And 
if it wasn't recorded as income in the corporate 
accounts, it wasn't recorded on the tax returns as 
income. Arid what was it recorded c.o? As a simple lo< 
by Mr. liornherger to his coprorations.. Not income. 
And certainly Mr. Canale, an accountant 15 years, was 
not making an error, was he? 

The defendant, in order to avoid your finding 
that whon the money got to the corporate accounts 
it had lost it's identity,tells you on the stand 
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"I told Vicky Coletti under these procedures 
that these monies represented extras." 

Vicky Coletti Mrs. Coletti, "Did you ever 
know anything about the receipt of $156,900 by 
Mr. Iioraberger into his personal accounts? 

"No." 


(Continued on next page.) 
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MR. RYAN: (Continuing) And of course, we do 
not have the check3tub. Vickie Colettl testified 
that with respect to each one of these checks, did 
not say extras. It said EEH, and she put It down. 
Vickie Coletti was not operating a million dollar 
business. Her function was limited to recording, 
as accurately as she could,the monies that were 
being received by these corporations, for Mr. Hornberg* 
And there was no doubt In her mind when she 
testified, without the benefit of the checkstub 
book, that it said EEH, not extras. Nor was there 
any doubt In Trudy Paterno that when she got this 
checkstub it said, EEH.and it was posted In the books 
as EEH , advance, stockholder's advance. Not Income. 
Just the loan. So even though we dor't have the 
checkstub, which is alleged to have been lost In the 
flood, we have the two witnesses, who were closest 
to that checkstub in making the appropriate entries. 

vie have Vickie Colettl, following the 
defendant's precise Instructions, EEH, not extras, 
not income. EEH, advance. And we have Vickie Colettl 
who got this same missing document at that time who 
saw EEH and it was recorded in the books, not as lncomi 
but as a loan by the defendant to his corporations. 
Now, the defendant would have you believe, 
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according to his testimony, that he told the girls 
to put it down as extras. He believed that was 
being done. Vickie Coletti and Trudy Faterno are the 
two persons who were closest to making those entries 
and who had absolutely no motive to make un anything. 

And putting down EEi! as the identification 
of the monies transferred from the personal to tne 
corporate accounts was not a product of Vickie 
Coletti's imagination. 

Do you really think she dreamed this all up, 
made an error? How the defendant's claiming he's 
the victim of mlxups. You really think Vickie Coletti 
was mlxeC. up? When she got these checks and she 
had to know how to identify this? And the defendant 
told her put down"EEH advance." 

So in very brief summary, I hope I have assiste< 
you in understanding that by the introduction of this 
personal bank account, this $156,000 lost its identity 
as income and it was therefore not recorded in the 
corporate accounts as income and not recorded on the 
tax return as income. Simple as that. 

How, the defendant gives a reason for having 
all of this $156,000 made payable to litmse’; 
personally. You're going to have to Jeclde the 
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defendant'3 credibility. Is he a dumb person? He's 
a college graduate, majore^ in Math and Science. He 
started in this business forming corporations, and 
by the time of '66 and '67 was doing over a million 
dollars a year. 

Do you really think he was that 3tupid? This 
was a one-man operation. Doyou think he could be that 
dumb as to not know what was going on under his 
control? And who had the greatest interest to control, 
the events in this case when they were operating in ’ 
tha"; office? The president and sole stockholder, 

Mr. Hornberger. 

He says that,"We had some trouble in 1966 
with buyers at closings. We were getting into 
disputes over extras. We were negotiating and I would 
be reducing the price. At that time checks were 
made out to the corporations, so I decided to relieve 
the corporations of this responsibility. That sounds 
nice, in words, but when he talks about relieving the 
corporations of responsibility, remember again, we 
are not talking about General Motors. We are talking 
about one man, Llmer E. Hornberger, the president 
and sole stockholder. 

Arid really what was he relieving them of? If 
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you can believe that.. Tf there is a dispute over 
extras, delay the closing, demand navnent in advance, 


And if you care to, you can examine the documentary 
evidence on 3ome of these 93 purchases and you will 
see, and as Charlotte testified, we wanted money 
in advance before the construction started. 

So really, how does this require checks to be 
made out to him personally, if there was some problem 
in disputes over extras and whether or not they were 
done and done properly? The checks could have been 
made out to the corporations. Remember Mr. Rizzi? 
Before the closing, long before the closing, he wrote 
a check out to the cornoratlon and he got bawled 
out by the defendant and this was long in advance 
of the closing. Bawled out? Why? All the defendant 
had to do was deposit that check,that *1500 check 
into the corporate account and see if it clears 

And if you look at the documents, you will 
see that the 1500 didn’t deal with construction. 

It dealt with land. A piece of land Hr. Rlzzi 
bought. So why did ’.r. hornber.ger find it necessary 
to call up Mr. Rlzzt long before the closing and bawl 
him out fbr making the check out to the corporation 
instead of to himself? 4nd h« mot Mr. Rlzrl to tne 
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point where Mr. Rizzi was apologizing. 

How about Mr. Kmete? Was there any problem 
prior to that closing? Mr. Kmetz went to the defendant' 
office and said,"How much do I owe you?" He's willing 
to pay. If he didn't want to pay, or if he wasn't 
satisfied, he wouldn't want to pay, would he? 

And when he gets down on the date of the 
closing, he says to the defendant, — not at the 
closing, this is at his office, sometime the same day: 

"How much do I owe you for the extras? And I'd like 
to have a receipt." 

And a tape is made up with the amounts on it an< 
the extras are written next to it and he writes out 
a check, Elmer E. Hornberger. 

(continued next page.) 
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MR. RYAN: (Continuing.) Why wasn't that 
check made out to the corporation? What was the 
problem? There was no problem between Mr. Kmetz 
and Mr. Homberger, none whatsoever. How about 
Mr. Walsh? 

We didn't call 93, we called only 4. Let 
us take those 4. What was the problem with Mr. 
Walsh. He was wil ing to wttte out the check at 
the closing. He had no problem. If he wasn't 
satisfied, he wouldn't be writing out a check. So 
why did the defendant insist that the check be 
made out to him and not to the corporation? What 
legitimate reason was there? The reason he gives 
1 b to cut down the haggling. What haggling was 
there from the four buyers we dia call? Zero. 

How many law suits did he institute in the 
two years in question? Zero. 

So what do you think of the reason of 
having these checks made payable to him that he 
offers? You are the judges of the facts. You use 
your common sense. You put two and two together. 

Let me say this: Is there anything wrong 
if he wants to sue people as an individual, relieve 
the corporation of this responsibility, to have 
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them make the checks payable to him and just endorse 
on the back "Elmer E. Homberger, pay to the order 
of Story Book Homes" and deposit it into the 
corporate account? What was to prevent him from 
doing that, nothing, if he wanted to report this 
money as income? 

What reason was there of depositing it into 
hi!f personal account as opposed to endorsing the 
checks over and depositing them into the corporate 
accounts? What legitimate reasonwas there? Is 
there a legitimate reason or is the reason that 
this man was engaging in an attempt to invade the 
taxes on $156,000 payable to him? Can you find 
a legitimate reason? He says "I wanted to put it 
into my accounts and hold it as operating funds 
for my corporations." You look at the accounts, 
does it say "Elmer E. Homberger, in trust for 
Story Book Homes" or "Horn Enterprises"? You look 
at the accounts and see whether it says "Elmer E. 
Homberger, Special Account" or whether it says 
"Elmer F. Homberger." 

He uses these accounts for receiving roney 
paid to nim for his personal business, apart from 
his corporate businesses. He uses these accounts 
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a * *®11 his country club, personal expenses. 

If ha really wanted to keep an accurate record of 
$156,000 as income, as opposed to an attempt to 
evade taxes, do you think — would he not — that 
he would keep some kind of record that this 186 in 
income either by opening a special account for the 
corporations and not comingling it with his per¬ 
sonal funds or to keep a list somewhere in the 
office that these moneys being deposited here 
should go into the corporate account as income? 
Nothing like that. He didn't want to keep a record 
like that. The only record he wanted to keep was 
that it went into hia personal accounts and when 
it came out ’ told Vicky Coletti to put "EEH — EEH 
Accounts." By doing that Vicky Coletti, Trudy 
Paterno and Thomas Canale would never know that 
this was in fact income from the defendants' 
business. 

Now, Vicky Coletti testified to the circum¬ 
stances under which the money went from personal 
to corporate. 

The defendant testified "I wanted to be able 
to sue these people in my own name, that's why I 
had the checks made out to me, I would deposit it 
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and after it cleared, I would write it out to the 
corporation." 

Did it happen that way? 

Well, Mr. Bender referred to thatlist of 
checks going from personal to corporate accounts. 

I think you will find from your examination that 
it wasn't done tnat way, just by looking at the 
times and the amounts. Than you turn to Vicky 
Coletti and what does she tell you? 

She tells you, "At the end of the week if 
we were low on cash or overdrawn on the account — 
we didn't have the cash on hand — we wanted to 
pay bills, I'd tell him and he's give me a check." 

You will see 4,000, 5,000, 3,000, all round 
figures. 

Mr. Bender said that the corporations were 
going bankrupt or something like that. If yoe have 
to pay your bills within a short period of time, 
it doesn't necessarily follow that your corpora¬ 
tion i8 starting to sink. As a matter of fact, 
the defendant admitted to you that his corporations 
were doing quite well. It was just a question of 
providing the funds to meet the payments and after 
all when the money went into the corporate accounts. 
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the defendant used these corporate accounts for 
his personal purposes? The answer is "Yes." 

In one year to the tune of $33,000 — he wrote out 
checks as president of the corporations from those 
bank accounts to the extent of $33,000. That is 
a lot of personal expenses, isn't it? 

When he was writing these advances into the 
corporations, who was really benefiting by keeping 
these corporations going to pay all of these per¬ 
sonal expenses? Who was the sole stockholder, 

Elmer E. Hornberger. 

No matter how much he likes to rely on the 
form of a corporation, who was the real beneficiary 
of keeping the corporations going? When the gas 
went dry in the tank, put a little more gas into the 
tank -- keep that motor running. 

When Vicky Coletti said, "We are a little 
dry, we need some cash? Sure, here's 5,000, put 
down EEH." Then they could meet the bills and keep 
it going — keep the income generating and then 
the checks go out to a country club and private 
school. 
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These deposits into the corporate accounts 
are for the sake of our discussions approximately 
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$156,000. They are critical — they were critical 
because the identity of those deposits determined 
whether or not income should have been reported on 
the tax returns. 

When Agent Mazzella went to see Mr. 

Hornberger, he wasn't asking him about one or two 
deposits. He testified that he asked about each 
and every one — that they went over all of these 
deposits. They veren' *. talking about $16,000. The 
Internal Revenue Service wanted to know what 
explanation was there for the deposits of approxi¬ 
mately $156,000 into these corporate accounts. Do 
you tdnk the defendant, a college graduate, has 
a Bachelor of Arts, majored in math and sciences, 
had a million dollar business — that he didn't 
know what these questions meant? 

f!ould he have admitted at that point that the 
$156,000 came from income without opening himself 
wide to an admission of guilt? At that point 
Agent Mazzella only knew about a couple of these 
checks payable for extras. It was later in the 
investigation that itwas developed to 92 or 93. 

At the time Mr. Mazzella went there on September 14th 
— as he testified to — he only had a couple. You 
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can imagine that it must have taken a lot of time 
to get the 93 payments — payments of 93 buyers, 
because remember the defendant's records were 
destroyed in a flood according to him. 

When Mr. Mazzella asked him about each and 
every one of these deposits — what the source of 
them were — he did not say that the defendant 
did not say that they were extras — with respect 
to a few extras there was a short time — once in 
a while I would have them make the checks out to 
me — the deposits into the corporate accounts my 
mother loaned me money. 

He was asked by Mr. Mazzella "Where did 
your mother get the money?" 

M:. Hornberger said "My mother got it from 
my father." 

"Where did your father get it?" 

"From my grandfather." 

Then he has the audacity to get on the stand 
bdbre you and say that that money was kept in a 
tin box, in a crawl space, near the plumbing in 
the basement of his mother's house to keep that 
phony explanation. 

You as judges of the facts do not have to 
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accept anything. You have to evaluate credibility 
and the reasonableness of a story. 

Do you think that this defendant had any 
motive to give a false story here, just like he had 
a motive to give a false story to Agent Mazzella? 

Of course he docs. If he can convince you that ha 
should be acquitted and he was pressing that soother 
loan explanation to the point where he had to turn 
to the Judge and ask "Do I have to answer that?" 

"Yes, you have to answer that." 

"Where was it? J 

"In-the basement." 

"Where in the basement?" 

"In the crawl space." 

"’.■There in the crawl space?" 

’Next to the plumbing." 

Do you think that Mr. Mazzella is making all 
thi3 up when he testified: "I went over all of 
these items and he didn't tell me it was extras. 

He told me it was from his mother." 

That is why there is this false story about 
the moneys from his mother. You know you don't pay 
income tax if someone gives you a gift — so it 
wouldn't be income. His story at this point is that 
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it isn't income, it is from my mother, but later 
the investigation continued and now we get to the 
point we have documentary evidence of — 93 trans¬ 
actions to the tune of $156,000 that shows that 
the money that went into the corporate accounts 

%as in fact income — as simple as that - as simple 

as that. 

Now, Mr. Bender in his summation said that 
with all of these documents- hundreds of docu¬ 

ments — if you are going to commit a crime, how 
would you commit it having all these records avail¬ 
able? 

The first thing we know is that it was not 
discovered — despite the fact that it was going 
on for 1967 and 1968 — it was not discovered by 
the Internal Revenue Service until someone filed 
a complaint, Mr. Greshin. 

First of all, despite all the documentation 
under which this defendant was operating no one 
discovered it. In fact, not even Mr. Greshin dis¬ 
covered it. He suspected. Mr. Bender says that 
all the girls knew about the records and things of 
that nature. 
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How, we turn to a critical factor for you the 
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judges of the facts. 

Who knew — who know in his shop where the 
$156,000 went? Charlotte Waugh wrote letters out 
to make the checks payable to Mr. Hornberger, 
Certainly the other girls must have known it be¬ 
cause here is Charlotte Waugh typing up these letters 

Sophie Zaluski was asked what 3he did in the office 

V* 

— who knew what happened to that money — only 
one person, Elmer E. Hornberger. 

Who was it that opened the mail and took 
the checks out of the envelopes when the mall came 
in in the morning? You are the judges of the facts. 
The defendant says M I only did it some of the time. 
The girl3 come in and they'd have the mail open 
and lie it out for me. Charlotte Waugh would lay 
it out for me.” 

Is that true from Che testimony? Is he 

trying to put one over on you? 

Of course, if he had admitted that he opened 

the envelopes and took the checks and deposited 

them himself into his personal accoun t, that would 

* 

be devastating — that would be devastating, 
wouldn't it? That would go to this critical 


juncture (indicating). That would show that he was 
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the only one that knew the money was going into 
his personal accounts. 

Just as he had to give an explanation about 
this juncture (indicating) he had to give one here. 

Mrs. Coletti was asked: "Did you open the 
mail in the morning?" 

"Ho." 

"Who did?" 

"Mr. Homberger." 

Now, Charlotte Waugh: "Did you open the 
mail in the morning?" 

"No." 

"Who did?" 

"Mr. Homberger. " 

Mrs. Perrini who was there only for a short 
time: "Did you open the mail in the morning?" 

"No." 

"Who did?" 

"Elmer E. Homberger." 

There you have it, ladies and gentlemen, 
three witnesses who have absolutely no grudge 
against Mr. Homberger — no motive to make up any¬ 
thing. They testified that it was Mr. Homberger 
who opened the mail, who had the opportunity to get 
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these checks and do what he wanted to do with them 
without anyone else knowing about them. 

(Continued next page.) 
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Mn. BYA*?: '"Ms defendant in the face of 
those three said to von, "'"hav cone into nv office 
and lav it out for ne, I would make a corner i son 
with the extra documentation, determine whether thev 
were paid." Do *'ou Relieve that? r>o von believe 
that, vou, as the judqes of the facts? You don’t have 
to accept anyone's word. Porqet a1x>ut the testimony 
for a moment -- iust forqet about it. 

Txjok at the docunentarv evidence In tMa case. 
How is the $l*>fi,000 treated when it not into the 
corporate accounts. Personal loans, not income. On 
some of the deposit slips that Mr. Bender referred to, 
there is a even a notation on a few of those "advance." 
If you want to look at them, you mav. 

Now as ’ r icki coletti testified, and as you 
orobablv know *ron vour own experience, i* vou deposit 
a check, vou make ou* a deoosit slip at the bank and 
you put the check down, no vou have that deposit 
slip when you walk awav from the bank? '"he answer is 
no. You have a receipt. 'The bank keeps the slip. 

Vicki Coletti was clear in her testimony in the 
distinction between a dennsit receipt and a deposit 
slip. She would uet :i deposit receipt and she would 
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Whoever it was tltat deposited these monies 


3 

| 

to the equipment accounts, made a notation on sone 


1 

4 

I 

of those — not that it was extra income — but put 


5 

riqht on the slip "advance". Isn't that a coincidence 


6 

that some of the doposit slips do say "advance", that 


7 

thev were able to net, check stubs we can't get — 


8 

they were lost in a flood, remember. 


9 

But some of the deposit slips, the Internal 


10 

Pevenue Service was able to obtain showed in some 


11 

cases, an advance. Can you say that this recordation 


12 

of the money deposited into the corporate accounts 


13 

bv Vicki Coletti was the product of her imagination 


14 

or did the defendants direct that that not be put down 


15 

as income, but as an advance bv him. That is what 


16 

vou have to do in evaluating the testimony. 


17 

Apart from any testimonv in tMs case, you look 


18 

at the cornorate records. Po t*ev aav that this money 


19 

transferred from oersonal to cornorate accounts, is 


20 

income in anv wav? Certainly Mr. Canale was retained 


21 

to accuratelv prepare tax returns and Veep records. 


22 

The comorati on's own hooks show not a dime of this 


23 

was treated an income. The tax returns show that they 


24 

were oersonal loans due to the shareholder —— I believe 
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there is an amount of s060,000 in one vear that the 
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tax return savn was owed bv the corporation to 
Mr. Hornberqer — — so apart from any testimony in 
this case, if you just take all the documentary 
evidence that we were able to produce for you, they 
will show that this money was treated not as income 
but as loans, and that is apart from the testimony 
of the girls in the office. 




You put i«- toaether — two and two together, 
and use your good common sense, and what conclusion 
will you come to — was this reported as income? Mo. 

Sow, Mr. Bender makes a point that you are 
unable to determine how much each corporation under 
reported, because there are several counts in the 
indictment, and because this defendant operated under 
essentially, for this case, four corporations. 

Now, Sr. Mazzella as part of the case, undertook 
to determine which corporations did which jobs. a 3 
part of that, he used information obtained from the 
corporate hooks and records as shown to him or 
Mr. Vilardi and Mr. Jeremiah by Mr. Canale. 

Mr. Bender would like Mr. Maszella, Mr. Vilardi 
and Mr. Jeremiah to do the whole thino over again, 
but the fact is that they — that based upon a review 
of the corporate books, it shows that the *n jobs 
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which we have been talking about were treated bv the 
corporations in specific locations. 

Job Mo, 21 was shown in the corporate books 
and records as a Storv hook Hones lob. That’s what 
Mr. Canale said. T 7here do vou think Mr. Canale got j 

his information? He got it from the job numbers on 
the check stubs, prepared by Vicki Ooletti. Where 
do you think she got the job numbers from? Her boss— 
the only one — he could have signed any number to 
any one of his corporations in allocating the funds. 

If you find that is reliable — you, as the 
judqes of the facts — you just have to take Mr. Mazcella'r 
schedule where it lavs out as to how much each 
corporation should have allocated the income froii the 
extras. 

That schedule, we submit to you, is as reliable 
as you can find, and I do not recall Mr. Jerem.’ah 
having any doubts about his examination of the work 
sheets, thounh ’lr. Render does. 

Jo, ladies and aentlemen, when we get to the 
point of the tax returns, do not forget the schedules 
prepared by Mr. Mazzella for each corporation, and ! 

the excess on each one. 

IJow, let us turn to the tax returns. Very simple 
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again. 

Let us assume for the moment, you are enqaqed 
in your own business. If there is anything that you 
want to know as an individual businessman — even 
operatinq as a corporation — it ishow it is doinq. 

You may be qetting your salary and pavinq for 
the country club, but you want to know how you are 
doing. Are you starting to lose and won't be able to 
make those payments? How are you doinq, that is the 
question you want to know. 

If you were a business man in that circumstance, 
who would you ask that question of? How would you 
find out how vou were doinq? You'd go to the man, 
would vou not, that you are oaying to find out how 
you were doing. You would go to the man that you have 
implicit faith in, your accountant, your attorney, 
fir. Canale, who represents a lot of builders and you 
would ask, "How are we doing, Mr. Canale? I will 
give you a balance sheet, 'ir. Hornberqer." 

As a natter of fact, when it comes down to 
approaching April 15, 1 *>kq, all you have to do is look 
at page three and four, and you will see a balance 
sheet right there. It shows how vou are doinq. 



You are doing all right. You are making a little 
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profit, not paying too much taxes. 

Out thin defendant, who would have you believe 
that he didn't discuss the recordinq o* his hooks with 
his accountant, and how the corporation was doinq, 
hut instead, who did the defendant tell vou he asked 
about how the corporation was doing? Vicki Coletti-- 
he asked Vicki Coletti how he was doinq, 

vrhy doe8 he tell you that? Because he doesn't 
want you to believe that he knew precisely how he 
was doinq, precisely the books showed the monies were 
heinq treated as loans by him, through the corporation!: 
and he even qets to the point that after he signs 
these returns, he has to admit his accountant — who 
he i8 pavinq all this money — qave him a copyof the 
return. 

"Hid you look at the return? Just the first 
paqe." Onlv looks at the first page ar.d not at page 
three or four, the balance, the balance sheet, which 
3hows all of these loans due from the corporation. 

Can you believe that — can you believe that as 
the judges of the facts, or is it that this defendant 
in tryinn to put one over on you — trvinq to put 
one over or. vou. 


Judges of the facts, nobodv has to put anything 
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ovmr on you, not the Government, and not the defendant. 
You are mature and intelligent people and you can use 
that maturity and that intelligence, together with 
your experience in your everyday life. You do not 
have to accept that explanation that this man just 
filed his tax return, and never looked at the hooks. 

You may find he didn't want to look at the books, 
because he'd be afraid of what he saw there, that all 
that money was not recorded as income, but as a loan 
from him to the corporations. 

Ladies and gentlemen, I see I have been talking 
for about fifteen minutes. I could go on longer, but 
I choose not to. I choose not to because you have 
heard the evidence. I hope I have assisted you in 
understanding clearly this tax scheme perpetrated by 
this defendant for the sole purpose of evading taxes. 

As Mr. Render said, it is true the defendant 
has a family, but the enforcement of the law cannot 
depend on personal circumstances of a defendant. You, 
as judges of the facts, are to decide the facts as 
they appear before you, asshown by the evidence, and 
if you are convinced beyond a reasonable doubt that 
this defendant purposely, wilfully, deliberately, sought 
and attempted to evade his corporate and individual 
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taxes, you should have no hesitancy to convict, 
because whether you are a wage-earner, or a self- 
employed businessman, you have got to shoulder the 
burden of paying taxes. That is the price of a 
democracy. He cannot live togehter unless we have a 
government. This courthouse would not have been 
built without taxes. 

If you are convinced beyond a reasonable doubt, 
you should have no hesitancy to convict. It is not 
a pleasant duty, but it is your duty as jurors v 

We can have all the IRS agentsin the world, 
we can have all the lavs in the law books, but unless 
we have a jury who is convinced beyond a reasonable 
doubt as to convict, they mean nothing — nothing at 
all. 

Ladies and gentlemen, it's been a pleasure to 
appear before you. This case started when Mr. Ore sham 
filed his complaint, and it ends today, July 1. I 
want to thank each and every one of you for paying 
close attention to every aspect in this case, and I 
wish you the best of luck in your deliberations. 

Thank you. 

THE COURTt The jury is excused. I will start 


25 


my charge in just a few moments. 
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(Jurv leaves courtroon). 

THE COTTir": Mr. lender, do vou have any 
- opinion as to what the charge should he on the 
destruction o^ documents, if they fin* f*>«>v w»»re 
destroyed? 

MR. BENPFR: I certainly would object to the 
5ovemnent's supnlemental request number fifteen. 

THE POT TT t T ': On what ground? 

MR. RE^pfr. Tfell, T think the evidence seems 
to indicate that certain records were lost, whether 
they are relevant documents in the sense that the 
Government did not have access to other documents 
that are here in this court, upon which it relies 
is another reason whv T would object to that lanquage. 

THE COtTRTs Let us assume that the jurv finds 
that this defendant knowingly and wilfullv destroved 
the records after he was advised that there was an 
investigation concerninc his taxes. 

Suppose thev make that findino, what is the 
consequences of that? 

*rR. HEMPER: If t.he iury finds that he 
destroved records? 

THE COmrt: mhat is right. 

MR. PEEPER: ~’hev can find it i3 some evidence 
— if he destroved the records with the intent to 
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1 

2 

conceal them from the Government, I think, the jury 


3 

can find that they could consider that as some 


! 

evidence on the issue of wilfulness. 


5 

the courts I remember any number of charges 


6 

on the destruction of records. It is usually under 


! 

7 

the heading "suppression of evidence." That is 


8 

not the usual charge I give. Iueually charge, if 


9 

the jury finds that a party knowingly and wilfully 



destroyed records, and they find that they were 


10 



11 

material, they may draw the inferences 


i 

12 

1. That the records would be in support 


of the Government's position in this case — 


13 

to support the Government's position or the 


14 



15 

other one which sounds like it, thatit would 


be adverse to the position of the defendant. 


16 

Masters has a form which I am not too happy 


17 

with because it is not specific enough. It just says 


18 

that if they find that the dooamemts — that there 


19 

has he cm a suppression of evidence — I don't remember 


20 



2. 

the exact language — that it would be adverse to the 


defendant. 


22 

So much has gone in before the jurv on the 


23 

I 

destruction, that I think they are entitled to know 


24 

what the evidence means. 


25 

You more or less argued this way to the jury 
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MR. BENDER: I would prefer that you didn't 
make any such charge. 


THE COURT: I know; but there is evidence in 


the record, and you brought a witness in at the end 
to prove that there was a flood in fact that destroyed 


the records. 


MR. BENDER: I had to do that because the 


Government raised it. 


THE COURT: How does the jury treat the 


evidence? 


MR. BENDER: I dorft know. 

THE COURT: I think I am here to tell them. 

MR. BENDER: I know, but your Honor didn't want 
to tell them about a lot of other things, too. You said 


we should argue to the jury about it, and we both 
tried to argue to the jury. 

So I think maybe it might eliminate any 
possibility of what should be the proper charge, if 
you don't tell them anything. 

THE COURT: Well, of course it would be easier 
if I just said nothing to them and at the very outset 
when I begin ray charge just say nothing more than, 

"You heard the evidence, now go in and tell me whether 


he's guilty or not guilty 


I 
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MR. BENDER: No, that's not true. 

THE COURT: That is extreme, I know, but that 

i 

is the same logic. 

MR. BENDER: No. T think in this case in 
particular I think your Honor's charge would be most 

i 

instructive and most important. 

THE COURT: Since I am not getting any guidance I 
from the defendant, I will use some charge. 

I do not know. I might take Mathis charge 
only because there is some support for it. 

MR. BENDER: I thought I tried to help you, 
your Honor. 

THE COURT: No. I am not summing up and saying,! 
"And if }ou find that the Government got the evidence 
elsewhere," that is only on whether it is material. 

We are talking about state of mind. How does 
he know whether they got it elsewhere? If he destroyed 
the records and he felt it was material to the case, 
and he was faced with a charge, there is no question 

I 

in ray mind that some adverse inference should be 
drawn against him regardless of whether the Government 
could have gotten the evidence elsewhere or did get 
the evidence elsewhere. 

I 

MR. BENDER: No. I didn’t say that, your Honor. 

i 

I didn't make myself clear. 


i 



fO 


\ 
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THE COURT: You said they looked at the records. 
How do you know what they found? 

MR. BENDER: I examined Mr. Gerimia about it. 

THE COURT: And he went through the whole mass 
of evidence and he knew everything in there? And 
he recorded everything? 

MR. BENDER: All I know is, your Honor, I 
can only tell you what he said. He said, "I audited 
all the corporations. I went through the sales con¬ 
tracts, the job files." He says, "I *ent —" — he 
went through the checkbooks and all, so they had this 


stuff. 


I think that this is a red herring. That's why 


I did aa I did. 


THE COURT: I know you have been telling that 
to the jury. You talked about three or four red 
herrings. 

MR. RYAN: The point is, your Honor, that — 

MR.BENDER: Might even be a matjes herring. 

I'm not sure. 

THE COURT: I think it was. I think it was 
closer to a matjes than a red one. I do not know what 
that means, a red herring. Everytime there is no 
logical response to a charge, it's a red herring. 


MR.RYAN: But the point is — 
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2 

MR. RYAN: Destruction occurs two days after 


3 

defendant is aware it's a criminal investigation. Just 


4 

an audit in the beginning, when Gerimia looked at it. 


5 

Then Mazzella comes on the scene September 14th. Two 


6 

days later there is a flood. Special Agent conducting 


7 

a criminal investigation. 


8 

MR. BENDER: That's not true. 


9 

THE COURT: Do not get into a private dispute. 


10 

The point I want to make is that if the 


11 

Government requests a charge on suppression of evidence 

9 

12 

I shall give one. I would like to give the right one, 


13 

but I am getting no enlightenment from you on this 


14 

issue, Mr. Bender. I am getting just heat. 


15 

I will try to do the best I can. 


16 

(Recess taken.) 


17 

(The following occurred in the absence of the 


18 

jury.) 


19 

MR. BENDER: The defendant is just in the 


20 

bathroom, your Honor. 


21 

Your Honor, I feel badly about the fact that 


22 

you felt I couldn't help you on this, but I didn't 


23 

24 

know how much more I could do. 

"■HE COURT: No. I have done a lot of work on 

failure to call witnesses. It's all suppression of 


25 

1 
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evidence and there are any number of caaes on it and 
I've got the — this is the form DeVitt & Blackmer, 
1199, "An attempt to suppress or fabricate evidence 
by a defendant after a crime has been conoitted is 
not, of course, sufficient to establish guilt. You 
may consider evidence of such an attempt, however, 
along with other evidence in the case in determining 
guilt or innocence. Whether or not attempts at 
fabrication or suppression of evidence show conscious¬ 
ness of guilt and significance to be attached to any 
such attempt are matters for the jury to determine." 

Now, on destruction of physical evidence, there 
is a case in the Sixth Circuit, United States against 
Mazioni, and it says, "The same is true of evidence 
of destruction of material items of proof." 

There is a long discussion that I have read 
some time ago in Wigxsore, on the inferences that may 
be drawn, but because of the lack of time, I think it 
safe enough to charge the form in Mathis. I am not 
too happy but — I mean, in DeVitt & Blackmer. I 
am not too happy with it, but I think the Government 
is entitled to a charge if it requests it. 

MR. BENDER: I, of course, wjni except to that 
charge, as you know. 


THE COURT: Yes. You tell toe what else — 
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is the charge you suggest the one that you gave to me? 


MR. BENDER: Yes. 


THE COURT: They first have to be — if they 


find that the witness looked at all the evidence, then 


they can't draw any inference at all? 


MR. BENDER: No. I'm — yes. I'in saying that 


it's not material or relevant if they had it. 


THE COURT: All right. I get the point. 


Seat the jury, please. 


(Continued on next page.) 







1064 


x 1069a 

Charge of the Court 

(Jury present.) 

THE COURT: Mr. Foreman and ladles and gentle-| 
nen, I Bee that you are thumbing through a form 1 
distribute, called "Memorandum of Verdict." 

I took what 1 believe to be the heart of 
the charges in the indictment. I will read the 
entire count or counts in the indictment and the 
portion that I excerpted from those counts that 
will serve to recall the nature of the count or the 
specfic charge. 

1 will say at the outset that there are a 
lot of numbers, amounts, in the Memorandum of Verdict, 
as there are in the indictment. Do not be concerned 
about remembering every amount. They are only 
important to impress upon you the fact that in the 
first six counts, 1, 2, 3, 4, 6 and 7, the Govearunent 
charges a willful failure to evade a substantial 
portion of the tax due. The figures are to remind 
you what the Government's claim is. 

The Government does not have to prove the 
specific amounts but the Government must prove that 
there was a willful attempt to evade a substantial 


portion of the tax due. 

I tell you that at the outset, because you 
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might try to remember the amounts and it might divert 
your attention from the case. I am going to try to 
keep your collective eye on the issues in this case. 
That is most important. 

You can lay this aside and when I come to the 
charge, I will tell you the significance of it and 
why, when you keep it with you in the Jury room durinci 
your deliberations, you may find it useful. 

At the outset of every trial, and again now, 

I think it is important for you to keep in mind who 
the participants in a Jury trial are and what their 
function is. 

The criminal trial is called an adversary 
proceeding and so we have adversaries. The Govern¬ 
ment on the one hand and the defendant on the 
other. The theory being that when two lawyers of 
comparable ability compete over a contested issue, 
the evidence will be brought forth and the facts 
developed for the Jury to see. And the system has 
worked well for hundreds of years, hut you must 
recognize that the lawyers for the litigants, the 
Government on the one hand, and the defendant 
tiomberger on the other, are protagonists. They are 
partial. They are interested in their client's cause, 
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Charge of the Court 
And that is the way It should be. 

How, as between the Judge and Jury ana the con 
testants, the significant difference is pointed out 
in that fashion. The Court and Jury are objective, 
impartial, interested Jn giving a fair trial. And that 
Mans that the findings, the determinations and 
decisions must be made impartial, free of all bias 
or prejudice or sympathy and in accordance with 
the law. 

The Jury are judges in this case. You are 
judges of the facts and for the purpose of this case, 
more imx>ortant than the judge of the law, because 
you and you alone will decide what happened in this 
case, what was the state of mind of Hr. Uornberger 
at the time the activities took place and then ulti¬ 
mately decide the guilt or innocence of the defendant 
Elmer E. Uornberger ss to each count in the indictment 

1 have no opinion on the guilt or innocence 
of Mr. iiornberger. That is solely within your 
jurisdiction. And just as I accept your findings, 
so you must accept the law as 1 charge it. 

Jot all of us are happy about the tax laws, 
particularly as they affect ourselves. I suppose 
we all wish they would go away. But that has nothing 
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to do with the case. 1 have an obligation to 
charge you on the law as I understand the lav; to L>e. 
You have the obligation to accept the law as I 
charge it, even tnougn you nay not like it, even 
though you way disagree with it, even though you feel 
that, well, you could c.o a better job. For the sake, 
again, of fairness and justice, it is important 
that you apply the law as 1 cnarge it, as it is sub¬ 
stantially charged ana applied all over tne country, 
wherever our income tax laws prevail. 

bo, you have a duty to accept the law as 1 
charge it, as 1 have a uuty to accept your verdict 
as you fine it. 

The defendant is presumed to be innocent of 
each and every charge in tie indictment, nc has plea 
not guilty to each anc every charge. The law re¬ 
quires that you assuj'«e his innocence on each ana 
every charge at tne outset of tne trial and through¬ 
out the trial anu throughout your deliberations and 
the presumption of innocence alone is enough to 
acquit a defendant. 

I think 1 referred to a scotch verdict when 
you first were cnosen, to emphasize wnat wu wean by 
the presumption of innocence. 


bed 
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In Scotland they have three verdicts: Guilty, 


1 

3 

/ 

not guilty, not proved. In this country we have only 


f 

4 

i 

two: Guilty and not guilty. And not provide 


5 

is included in your not guilty verdict. 


1 

6 

In other words, the Government must prove 


7 

the guilt of the defendant by proof beyond a reason¬ 


8 

able doubt and if it fails, then just as in Scotland, 


9 

where the Jury might say "hot proven," here you say 


10 

"Not guilty." 


11 

Now, what is a reasonable doubt? It is a 


12 

doubt that a reasonable person would have after care¬ 


13 

fully considering all the evidence in the case. 


14 

A reasonable doubt is based on reason and common sens: 


15 

as distinguished from a doubt based on speculation 


16 

or imagination or some vague or fanciful whim 


17 

that you might have. 


18 

A reasonable doubt is the kind of doubt that 


19 

would make a reasonable person hesitate to act. 


20 

Proof beyond a reasonable doubt is proof of 


21 

such a convincing character that you would be willing 


22 

to rely and act upon unhesitatingly in the most impor 

ant 

23 

of your own affairs. 


24 

The defendant need not offer any proof of 



innocence. The defendant may rely on the failure 


25 
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of the Government to prove the guilt of the defendant 
The Government's burden is not to prove the 
guilt of the defendant beyond all doubt nor is it 
the Government's burden to prove that every Lit of 
tlie evidence offered in the trial is true beyond 
a reasonable doubt. 

The burden of tne Govermr.ent is to prove 
each and every essential element of the various 
crimes charge beyond a reasonable doubt. 

Reasonable doubt nay arise from the state of 
the record or the failure of tne Government to offer 
proof, bvidej.ee is the method that the law uses to 
prove or disprove a disputed fact. 

There are two general categories of proof. 

One is direct; proof, the other indirect or circum¬ 
stantial proof or evidence. 

Direct proof is the testimony of witnesses 
of what the witness saw or heard on a disputed 
iss ue. 

Circumstantial evidence is the method of proof 
by which a Jury uraws reasonable inference from 
established facts based on experience and corunon 
sense. 


Those abstract definitions probably no not 
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convey the Idea strongly enough, so I give an 
example of direct and circumstantial evidence that 
1 have used for a long time. The important thing 
is to identify the issu*. 

Now, in this case, the obvious issue that 
there is no direct proof on is the state of mind, 
with what intent the defendant did certain things, 
directed the purchasers to cake the checks payable 
to himself, deposited the money in the bank in his 
personal account, took money out of his personal ac¬ 
count and put it in the various corporate accounts. 
Was it with criminal intent? 

Well, every felony has two ingredients. One 
is the proscribed conduct. The Congress that defines 
what is a crime, says you may not do certain things, 
and if you do, it is a crime if it is done with 
criminal intent. 

In this case you are required to pay income 
taxes that are due. That is the conduct that the 
Congress says you must abide by. If you willfully 
evade the payment of a substantial portion of the 
taxes due, then the crime is defined in the statute.. 
It is 7201, which I will come to soon. So the 
criminal intent is the willful evasion of a substanti 
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P°ftion the tax due, the wilful evasion, the 
state of mind, the intent with which the crime, the 
alleqed crime was committed. 

State of mind is rarely possible to prove 
by direct evidence. You cannot open someone's mind 
and look at it and testify to what you find there. 
So it is the surrounding circumstances. 

Criminal intent is the one element that is 
usually proven through circumstantial evidence. 
(Continued on next page.) 
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THE COURT: (Continuing) Now, again the 

example of circumstantial evidence. Let us aasuae 
that you were sitting here In a civil case and 
Mrs. Jones, who is suing Mr. Smith, Mrs. Jones 
claiming Mr. Smith on a certain day while driving 
his 197*4 Cadillac passed a Stop sigh without stopping 
and struck her. 

Mr. Smith says, "Oh, no, I stopped at that 
Stop sign and then I proceeded. " That Is the issue. 

It is identified. The plaintiff saying that the 
defendant passed the Stop sign without stopping; 
the defendant saying, "I stopped and then I proceeded." 

Old the defendant stop before proceeding at 
the Stop sign? Again, let us assume that my Deputy 
Courtroom Clerk and myself were on the corner at 
the time of the accident. 

I had my back to the Stop sign and assume he 
had his face toward the Stop 3ign and the roadway 
and had it in full view. If he were called to testify 
as a witness, since he had the 3top sign in his view, 
he could give direct testimony of that issue. He 
might testify, "I was talking to the Judge. I saw 
the 197*4 Cadillac driven by a gentleman I now know as 
Mr. Smith, dri^inr. at about 65 miles an hour. He 
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passed the Stop sign without stopping and struck 
Mrs. Jones." Did I switch the male and female? 

I still have it right? I did. Plaintiff and defendant , 
I will say. And — you see, I am thinking ahead 

I 

of the next sentence, 30 I forget the individuals 
and that is not important. But that is the direct 
testimony of that issue. 

Now, I had my back to the Stop sign so I 
could not testify directly on that issue. But I 
could testify as to surrounding circumstance from 
which the Jury might reasonable drawn an inference 
that the defendant passed the Stop sign without 
stopping. 

I might say, "I was talking to Mr. Adler, my 
Courtroom Deputy and through my peripheral vision, 

Mr. Jones —" have I got it right now — Smith — 
all right, Mr. SMith. "I saw Mr. Smith driving this 
white 1974 Cadillac at about 69 miles an hour and 
I lost sight of it and about three or four seconds 
later I looked to my left and there I saw the motor 
vehicle traveling at G r , miles an hour and it struck 
the plaintiff. 

"The circumstances are that — and I might 
say that I lost sightof the car for about 150 feet — 


f 
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the circumstances are that the car was travelling 
at about 65 miles an hour and I lost sight of it 
for 150 feet, which means that it travelled that 
distance over that period of time, over two or 
three seconds. 

"Then I saw it strike the plaintiff.'’ And from 
those facts, those established facts, the speed of 
the car, the distance it travelled over that period 
during which period the Stop sign was in that area, 

I think you will agree with me that the fair and 
reasonable inference would be that that motor vehicle 
passed the Stop sign without stopping. 

So there you have proof by direct evidence 
and proof by circumstantial evidence of the same 
contested fact. 

The law does not regard one type of evidence 
a 3 a better quality than the other. Sometimes 
direct evidence is of better quality. Sometimes 
circumstantial evidence i3 of better quality. The 
law requires the Government to prove the guilty of 
the defendant by both the direct and circumstantial 
evidence, by proof beyond a reasonable doubt. 

I have used the term inference, I have used 
the term presumption ^ would like to define themi 
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An inference is a conclusion which reason and 
common sense lead the jurv to draw from facts which 
have been established by the evidence in the case 
and the example was circumstantial evidence. Tt in 
a discretionary conclusion based on experience and 
common sense. 

A presumption, on the other hand, is a 
conclusion which the law requires the jury to make, 
and prevails unless proof, beyond a reasonable doubt, 
to the contrary, is shown, and the example of that 
of course is the presumption of innocence. 

What is the evidence in the case? The 
evidence is the sworn testimony of witnesses regardless 
of who may have called then; exhibits received in 
evidence, regardless of who nnv have produced them; 
facts which have been admitted or stipulated by the 
parties; and facts which the Judge may have judicially 
noticed. 

!Jow, I have not noticed any facts but I find 
that I should judicially take notice that the rate 
on taxable income during the year 1^87 and 1768 is 
48 percent, and that judicially noticed fact will be 
of some significance when T discuss — what I would 


like to discuss later and that is the theory of 
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2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 J 


a constructive dividend that was referred to I think 
by one or both of the lawyers. 

flow, there were many charts and schedules 
that were marked in evidence. Though marked in 
evidence, the charts and schedules are not strictly 
evidence. 

You cannot arrive at your verdict based on 
charts and schedules. Even though marked in evi¬ 
dence. The evidence is the underlying documents and 
the testimony upon which the charts and schedules are 
based. They are Just admitted for easy reference 
and as guides to evidence. 

However, if any fact, figure, statement, is 
in the schedule and you find that it is not supported 
by the evidence, the testimony and the documents, 

Ju 3 t disregard that fact, because it has no validity 
unless supported by something in the record. 

I would like to point out matters that are 
not in evidence: Statements made by counsel in their 
opening and summation are not evidence. They serve 
a very useful function and I have nointed the function 
out to you. Statements of the Court — I do not recall 
making any — but if I did, they are not evidence. 
Evidence that i3 stricken from the record, as I struck 
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It or directed that It be stricken physically from 
the Reporters notes, so you are figuratively to 

It from your mind and from your memory 
and certainly from your consideration In the case. 

There were occasions that I sustained objection* 
to questions. You may not speculate on what the 
answer might have been If the witness were permitted 
to answer. It Is on the same theory and that Is, 

I sustain objection to the question because, as a 
matter of law, I found It does not belong In the case, 
on whatever ground It might have been. 

I 

You cannot speculate on what the answer might 
have been because once I found It Irrelevant or 
Immaterial or Improper, and not part of the case, you 
cannot consider It as such. 

In this case the defendant offered a number 
witnesses who testified to the good general repu¬ 
tation of the defendant for truth and veracity or 
honesty and integrity as a law abiding citizen. The 
Jury should consider such evidence along with all 
the other evidence In the case. 

Evidence of a defendant's reputation for 

i 

truth and veracity or honesty and integrity or as a 
law-abiding citizen or that such traits have not been 
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2 

questioned may be sufficient to warrant an inference 


3 ! 

1 

of good reputation as to those traits of character. 


4 i 

1 i; 

Evidence of the defendant's reputation 


1 

5 1 

; 

inconsistent with those traits of character ordinarily 


6 1 

involved in the commission of the crime charged may 


7 i 

give rise to a reasonable doubt, since the jury may 


8 i 

think it improbable that a person of good character 


9 

In respect to those traits would commit such a crime. 


10 

The Jury will always bear in mind that the law 


11 

never imposes upon a defendant in a criminal case the 


12 

burden or duty of calling any witnesses or producing 


13 

any evidence. You the Jurors are the sole Judges 


14 

of the credibility of their testimony and the weight 


15 

their testimony deserves. 


16 

Scrutinize the testimony given end the 


17 

circumstances under which each witness testified 


18 

and each and every matter in evidence which tends to 


19 

show whether a witness is worthy of belief. 


20 

Consider the witness' intelligence, his or 


21 

her education, age, motive and state of mind. That 


22 

means the reason for the witness testifying. The 


23 

24 

jtate of mind meaning the state of mind of the witness 


while testifying, the demeanor and manner of the 


fi 

ii 

it 

witness on the stand, the witness’ own ability to 



\4 
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observe the matters as to which he or she has 
testified, whether he or she shall have Impressed 
you as having an accurate recollection of the matters 
to which the witness testified. 

(continued next page.) 
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THE COURT: (Continuing) ...The relation each 
witness may bear to either side of the case; the manner 
in which witnesses may be affected by the verdict; 
the extent which if at all the witness has been cor¬ 
roborated or contradicted by other testimony in the 
case. 

A defendant who wishes to testify is competent 
as a witness. You must judge his testimony in the 
sane manner as any other witness that appeared before 
you. If a witness is shown to have knowingly testi¬ 
fied falsely, concerning a material matter, you have 
the right to distrust all such witnesses' testimony 
or you may decide to accept such a part of it as you 
recognize as being believable. 

Both sides have challenged the credibility of 
the witnesses on the ground before the witness took 
the stand they said something that was inconsistent 
with the witness's testimony at the trial. It's 
what we call impeaching evidence. It attacks the 
credibility of a witness. The defendant challenged 
the credibility of Mr. Mazzella on the grounds that 
he failed to have certain statements in his report 
which he testified to at the trial. You decide whether 
under all the circumstances that the failure in the prio 
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13 
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17 
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statement or the inconsistent statement of a witners — 

I am not referring to any particular witness but any 
witness — is inconsistent with the testimony given at 
the trial. 

If you determine what a witness said at a prior 
time is inconsistent, then you determine the effect 
that it has on the believability of that witness's 
testimony. You determine whether it's to a material 
or immaterial matter. You determine whether it is a 
normal variation or whether it is one that reflects 
on the credibility of the witness. 

Of course, it is for you to decide what effect 
it has on the credibility of the witness. 

Mr. Mazzella testified that a conference in or 
about September of 1972 — don't take my word for the 
date. I just want to fix the event — that the 
defendant said something about receiving some monies 
that he deposited into the corporate accounts from his 
mother. 

Now, he testified that he said something else 
and you decide as one of your fact determinations, 
what he did say. 

But where a defendant knowingly makes a statement, 
upon being informed that he is under investigation for 


25 
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a crj.no, t L tend? to show his innocence and that 
statement, i 3 shown to he F a] , -e and voluntarily, 
knowir.glv ar<’ intentionally made, then you nay con¬ 
sider t’at statement in the light of all the other 
tastineny in the case in determining whether this 
shows a consciousness of guilt. 

The logic of it is that it is not ordinarily neces¬ 
sary for an innocent person to invent or fabricate 
an explanation or statement tending to establish his 


innocence. 


Mow, whether or not the evidence as to the 


defendant's voluntary explanation or statement points 
to a consciousness of guilt, and the significance to 


be attached to any such evidence are matters exclusive¬ 
ly within the province of the jury. The Government 
must prove beyond a reasonable doubt — if you find 
tiie statement was false -- that that statement was 
kr.o.'inoly and voluntarily made. In other words, that 
the defendant knew that it was a false statement when 
lie made it and made it intentionally and not just 
through s"me kind of misunderstanding or inadvertence 


or other innocent reason. 

You have testimony before vou about a flood. 

Ti.v ouest-.on ’ e' ore ' ou is whether or not the dofendanl 


J 
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destroyed documents that were material to the issues 
of this case. 

Of course, if the Government fails to prove 
that this defendant knowingly and intentionally de- 

| 

stroyed those documents believing that they were 
material to the issues of this case, then just 
disregard that testimony about destruction. The 
defendant offered evidence that would explain the 
absence of the documents by saying that there was a 
flood and that the documents were mutilated by the 
flood and that he destroyed them because they were 
useless. 

An attempt to suppress evidence by destruction 
of the physical evidence by a defendant after a crime 
has been committed is not, of course, sufficient to 
establish guilt. You may consider evidence of such 
destruction, if you find that they were destroyed and 
they were destroyed knowingly and intentionally, along 
with the other evidence in the case in determining the 
guilt or innocence of the defendant. 

Whether or not such destruction shows a con¬ 
sciousness of guilt and the significance to be attached 
to any such attempt, are matters for the jury to 
determine. 
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2 

There are two separate statutes that are made 


1 3 

the basis of the counts in the indictment. The charge 


4 

in counts 1, 2, 3, 4, 6 and 7 is that the defendant 


5 

willfully and knowingly attempted to evade and defeat 


6 

a large part of the income taxes due and owing by 


7 

making and filing false income tax returns for himself 


8 

and his wife — that is in counts 1 and 2 — and for 


9 

his building corporations. Dotal, Horn and Manor — 


10 

T will be calling Story Book Manor, Incorporated as 


11 

"Manor" and Story Book Hones as "Homes" — by failing 


12 

to include in those returns taxable income representing 

-* 


13 

the proceeds of extras paid by purchasers of some 92 


14 

or 93 homes built and sold by the various corporations. 


15 

Of course, the claim is that the income from 


16 

Homes represented extras also not included in the 


17 

personal tax returns. 

■ 

18 

The defendant concedes that he directed the 


19 

purchasers to make checks for extras payable to Elmer 


20 

Hornlterger and that he deposited then to his account 


21 

in the total sum of approximately one hundred and 


22 

fifty-five or one hundred and fifty-six thousand 


23 

dollars for both years, 1967 and 1968. 


24 

Mow, I have lumped them together. When you 


25 

come to each individual count, you will consider them 
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separately. In 1967 the claim is that he failed to 
report $42,786.19, and in 1968 that he failed to report 
$113,527.91. The charge is that the income tax returaa 
reflect the proceeds representing the extras 
taxable income. 

The defendant testified — I am just giving a 
resume of what he testified to concerning 
criminal intent — testified that he relied upon his 
accountant, Canale, to prepare accurate tax returns 
and was not aware that the monies withdrawn from his 
personal account and deposited to the corporate 
accounts were posted as advances or loans. Re believed 
and understood that the corporations reported the 
** tra * *• taxable income and that the corporations 
paid the taxes thereon. 

testified he was under the impression that 

he paid a tax on the income charged to Mm as extras. 

* 

The Government claims that the direction to 
pay extras personally was a plan or scheme to cheat 
the Government of income taxes, that the defendant was 
aware of the manner in which the corporations reported 
monies deposited from the defendant's personal account, 
that he knew at the time that his and his corporate 
tax returns were signed and filed, that they failed to * 
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1 

i 

include as taxable income the proceeds of the extras. 


3 

i 

The parties agreed that the extras that are due 

to 

4 

Dotal, Horn and Manor,or if they were due to Dotal, 


5 

Horn and Manor, are taxable to the defendant as a con¬ 


6 

structive dividend. 


7 

Now, the terra has been used and I do not recall 


8 

that it has been made clear as to what that means. It 


9 

means that the amount of tax due from the defendant 


10 

for 1967 and 1968, based on the extras that should have 


11 

been paid to the corporations, should be taxed to the 

• 

12 

defendant as if they first gone to the corporations. 


12 

They're subjected to a tax of 48% and the balance 


1 14 

reported as taxable income to the defendant. 


15 

Por example, each dollar that the defendant put 


16 

into his personal account, he shouldn't be taxed as an 


17 

individual for a dollar, because he would have only 


18 

gotten this aftar it went to the corporations first 


19 

and the tax of 48% made there, so he should be 


20 

as if he only received 52%. That is what we mean by 


21 

a constructive dividend. 


22 

1 

Now, counts 9 and 10 relate to Story Book Homes. 


23 

' 1 

You have heard it described as a sub Chapter S corpora¬ 


24 |! 

il 

tion or as a small business corporation. 


25 

1 

Under certain circumstances, the stockholders 





A 1092a 


1086 


Charge of the Court 

of a corporation — and in this case the stockholder 
because there was only one — cam elect to be taxed 
as if he were doing business in his individual name, 
so that Homes was never obligated to pay a tax. But 
for the Government to know how much the defendant 
personally made in that business that Homes conducted. 
Homes was required to file am information return 
reporting all the income, deducting all the expenses, 
and showing what was taxable to Homberger and the 
claim here is that all the extras that Homes earned is 
not reported, not because Homes evaded any taxes, but 
because the defendant Homberger made a tax return 
which he knew and believed was erroneous because it 
did not contain those extras, but nevertheless filed. 

That in substance is the difference in the 
charges of 9 and 10 and the other counts in the 
indictment. 

Now, I would read Section 7201, but before I 
go any further, I would like to say that I am aware 
that it is very difficult for jurors to sit hour after 
hour listening to lawyers sum up and charge, and so 
I wouldn't be offended if you raised your hand and 
asked for a little break, and if you do not raise your 


hand, I will give it to you anyway later 






Charge of the Court 

This charge may go on for another half an hour 
or more. Would you like a break now? 

All right, take a short recess and we will come 

back. 

(Jury leaves courtroom.) 

THE COURTt It is only going to be a few minutea. 
We will make it two or three minutes and then I will 
bring thorn back. 

I realise we are going late now. 

Two or three minutes, gentlem en . 

(Recess taken.) 


(Continued on next page.) 
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(Jury returns to courtroom.) 

Now, Section 7201 of Title 26 recites as follows 
Any person who wilfully attempts in any manner 
to evade or defeat any tax imposed by this title or 
the payment thereof," violates a section. 

Now, the criminal intent set forth in the phrase 
"wilfully attempts to evade or defeat the tax," in¬ 
volves two factors: Firt, an intent to evade or 
defeat the tax due the Government, and an awareness 
that cheating the Government out of taxes due is a 
violation of law; and. Paragraph 2, an act done in 
furtherance of such intent. 

The criminal intent expressed in the statute 
contemplates that the accused had known and understood 
that during the years 1967 and 1968 the corporations, 
which are again. Dotal, Horn and Manor, and the 
defendant and his wife had taxable income as a result 
of extras paid by purchasers of Homes and that he 
nevertheless attemoted to evade or defeat the tax 
thereon or a substantial portion thereof by purpose¬ 
fully and deliberately failing to report the income 
which he knew the corporations had during such 
calendar years and that he knew that it was his duty 
to state in his personal and corporate tax returns 
the income from those extras. 
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The indictment charges that the manner in which 
the accused attempted to evade or defeat the taxes 
due or by filing false and fraudulent joint income 
tax returns on behalf of himself and his wife in 
Counts One and Two, and in the other counts by filing 
false and fraudulent income tax returns in behalf of 
the corporations, by knowingly failing to report the 
income from extras. That's both on his own and the 
corporate tax returns. 

The attempt to evade the tax must be a willful 
attempt; that is, it must be a plan in which the 
defendant was aware of what was In his tax returns, 
and that his failure to report it must be with a 
specific intent to keep from the Government a tax 
imposed by the income tax laws, which was the duty of 
the defendant to pay. 

In other words, the attempt must be knowingly 
made with the purpose of seeking to defraud the 
Government of some substantial amount of income tax 
lawfully due from the defendant. 

I will read Count One and you can follow it 
in part, only because part of it is in the memorandum 
of verdict. 

Count One charges as follows: That on or about 
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the 11th day of April I960, in the Eastern District 
of New York, the defendant Elmer E. Ilornberger, a 
resident of Nissequoque, New York, who during the 
calendar year 1967 was married, did wilfully and 
knowingly attempt to evade and defeat a large part 
of the income tax due and owing by hir and his wife 
to the United States of America for the calendar year 
1967, by preparing and causing to be prepared, by 
signing and causing to be signed, and by mailing and 
causing to be mailed, in the Eastern Distr ;t of 
New York, a false and fraudulent income tax return 
on behalf of himself and his 3aid wife, which was 
filed with the Internal Revenue Service, wherein it 
was stated that their taxable income for the calendar 
year was the sura of $19,962.33 and that the amount 
of tax due and owing thereon was the sum of 4,369.47, 
whereas, as he then and there well knew, their joint 
taxable income for the said calendar year was the sum 
of $62,643.57, upon which said taxable income there 
was owing to the United States of America an income 
tax of $23,703.74, in violation of Section 7201 of 
the Internal Revenue Code, 2G United States Code, 
Section 7201. 

The Government must prove all the essential elefl 



■i 
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of the crime charged by proof beyond a reasonable doubt. 
I will tell you what those essential elements of the 
crime charged are. 

One, that a substantial amount of federal income 
tax was due and owing — this is as to Count One only **■ 


That a substantial amount of federal ino 


tax was due and owing from the defendant and his wife 
for the calendar year 1967, in addition to the tax 
declared or disclosed in the defendant's tax return 
in the amount of $4,369.47 on the taxable income of 
$19,962.38. 

That means that the Government must prove that 
beyond that which was reported and paid in the year 
1967 — in the joint return — there was a substan¬ 
tial tax due and owing. 

Second, the defendant knew that additional 
income taxes of a substantial amount was due and 
owing to the Government for the calendar year 1967. 

In other words, that there was criminal intent 
that it wasn't just an oversight, that he knew he 
owed the additional taxes, and in this case that he 
knew that he owed on the extras and that he knew it 
wasn't paid, and that it wasn't rvoorted. 

Three, that the defendant wilfully attempted 
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to evade or defeat the additional tax with a specific 
intent to defraud the Government of such additional 
tax by knowingly and wilfully filing a false and 
fraudulent income tax return on or about April 11, 

1968, in which he failed to report $42,686.19, upon 
which there was due and owing an additional tax to 
the United States of America in the amount of $19,334.2*1 

You won't find those figures anywhere in there, j 

I 

I am giving you this as the Government's claim and 
that's the testimony of Mr. Vilardi. 

Now, Count Two almost reads in the same form 
that it was a joint return that was filed. The 
Government must prove beyond a reasonable doubt: One, 
that a substantial amount of federal income tax was 
due and owing from the defendant and his wife for the 
calendar year 1968 in addition to the taxes declared 
or disclosed in the defendant's tax return in the 
amount of $65,379.79. 

Two, that the defendant knew that an additional 
income of a substantial amount was due and owing from 

I 

him to the Government for the calendar year 1968. 

Three, that he wilfully attempted to evade or 
defeat the additional tax with the specific intent to j 
defraud the Government such additional tax by knowingly' 
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filing a false arid fraudulent income tax return on or 
about April 14, 1969, in which he failed to report 
$103,813.82, upon which there was due and owing an 
additional tax to the United States of America in the 
sura of $66,110.37. 

How, these figures for additional taxes must 
be adjusted substantially by taking into consideration 
the 43 percent that Dotal, Horn and Manor would have 
paid on the income that should have been paid to those 
corporations representing extras. 

The Government does not have to prove the 
precise amount due, but it does have to prove that it 
was a substantial part of the tax owed, so I give you 
those figures only for that reason. 

How, Count Three is a charge under the sane 
section cliarging the defendant with a wilful attempt 
to evade and defeat a substantial portion of the tax 
due from the corporations. 

The Government must prove beyond a reasonable 
doubt the following essential elements of the crime 
charge: 

One, that a substantial amount of federal income 
tax was due and owing frou the defendant — I am sorry. 


from Story Book Manor, Inc., in addition zo the taxes 
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declared or disclosed on the corporate tax return In 

I 

the amount of $385.68 on the reported taxable income 
of $1,753.07. i 

(Continued on next page.) 
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‘i i »L COURT: (Cont'd) You will find those two 
figures in the indictment because that recites 
the tax return that was fileu. 

Two, that tho defendant Knew that additional 
income ta::es of a substantial amount was due and 
owin*_ from t ie said corporation to the Government 
for the calundar year 1967. 

Three, that the defendant willfully attempted 
to evade or defeat the additional tax with a specific 
intent to tie fraud the Government of such additional 
tax by knowingly filing a false and fraudulent income 
tax return on or about the 4th day of April, 1968, 
in which he failed to report $11,241.35 upon which 
there was duo and owing and additional tax to the 
United utates of America in the sun. of $2,473.09. 

And so, similarly for the year 1968, the essential 
elements of Count 4: 

One, chat a substantial amount of Federal tax, 
income tax, was due from the Story' book Manor, Inc., 
in addition to tho tax declared or disclosed in the 
uc.ieiidant's tax return in the amount of $299.31 on 
tlie taxable income of $1,918.73. 

Two, taat tue uefendant knew that additional 
income taxes of o substantial amount was due and owing 
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from the corporation to tnu Govern.'ent for the 
calendar year 136U. 

1'hree, that tne defendant willfully attempted 
to evade or defeat the additional tax with a specific 
intent to defrauu tne Government of such additional 


taxes by knowingly filing a false and fraudulent 
income tax return on or about April 25, 1969, in which 
he failed to report 037,049.50, upon vhicn there 


was due and owing an additional tax to the United Uta 


tea 


of America in the sum of 012.960. 
how, H G" refers to dotal. 

If you recall, I dismissed "5" as a matter 


of law. 


Tho essential elements of tne crime charged 
in Count 6 is: 

One, tnat a substantial amount of federal 


income tax was due and owing from ootal Corporation 


for the calendar year 1968, in audition to the tax 


declared or disclosed on tne corporation's tax return, 
in the amount of $11*9.23, on the taxable income of 
$781.95. 


Two, that tnc defendant knew that additional 
income tunes of a substantial amount were cue and owi 
from the said corporation do tne Government lor tne 


;ig 
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calendar year 19bb. 

»hroe, tJiut tue uclunuant willfully attempted 
to evaue or defeat the additional tax with the speci¬ 
fic intent to uefrauu tue Government of such addi¬ 
tional tax by knowingly filing a false anu fraudulent 
income tax return on the 25th day of April, 1969, 
in which he failed to report 514,221.91, upon which 
there was (me anu owing uu additional tax to the 
Unitou states of Z-ierica in the sum of $3,441.71. 

■•did ’’7" refers to uorn enterprises, horn. 

Vlie Government must prove all the following 
essential eler.cnts of tue crime. They are all repe¬ 
titious, all the same eseential elements, but 
the figures arc different anu 1 want to take tb s time 
to call all to your attention. 

Jne, as to -- on Count 7 — one, that a cub- 
31 an tial amount of Teueral income tax was due and 
owing f roi «.onr enterprises, me., for the calendar 
year 19c7, in audition to the tax declared or dis¬ 
closed rn ti.e cori»oratic:i's tax return in the amount 
of $4 5').3b, on tna taxable income of $2,047.20. 

iwo, tnat the defendant know Unit additional 
ihCD'.ie tax>*s of a sui.-stantial amount were due and 
owing from the saiu ctr oration to the Govemntent for 
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the calendar year 1967; ana 

Three, that tne defcncant willfully attempted 
to avade or defeat the additional tax with the 
specific intent to defraud the Government of such ad¬ 
ditional t*x by knowingly filing a false and fraudulent 
income tax return on or about April 25, 196b. 

I'm sorry. The tax return was filed on 
April 4; 1968 — April 4, 1968, in wnich he failed 
to report $15,426 upon wt 4 .cn tne re was clue and owing 
an additional tax to the United States of /u<ierica in 
the sum of $3,393.72. 

Of course, if you recall, I dismissed Count 8. 

Counts 9 and 10 are baseu on a different 
section of the Internal Revenue Code, and it really 
i® knowingly, intentionally lying about tne income. 

You see, the others were willful evasion 
of taxes — a substantial part of the tax due. 

You recall I told you that btory nook Uor.es, Inc., 
was not required to pay a tax but tney were required 
to file a true anu accurate income tax return. And 
so 7206 captioned '’Fraud anu False J taterents," under 
sub-division (1): 

Any person wno, willfully makes ano subscribes 
any return, statement or other document, which contains 


.7 


25 
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or is verified by a written declaration that it is 
made under the penalties of perjury in which he does 
not believe to be true and correct as to every 
material matter, violates this section." 

Counts 9 and 10 charge that Elmer E. Llornberge 
willfully trade and subscribed two D. fc*. small businssi 
corporation income tax returns. Internal Revenue 
Service form 1120-S, each of whicn was verified by 
written declaration that it was made under the penalt 
of perjury and that timer L. liomberger willfully 
made and signed each return knowing full well that 
it contained a false material statement in that the 
income tax return for 1907 stated that the taxable 
income from the corporation was $4,633.98, whereas 
he well knew that the taxable income was $15,334.48, 
and that the income tax return for 1968 stated the 
taxable income for the corporation was $1,625.14, 
whereas he well knew the taxable income was $62,834.8 

The law provides that any person who willfully 
rakes and subscribes any return which contains or 
is verified by written declaration that is made 
under penalties of perjury and which he does not 
believe to be true and correct as to the matters 


contained in the statement, is guilty of a crime 
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and violates that section. 

Now, the defendant concedes the materiality 
of the alleged misstatement. The Government must 
prove in "9“ and "10" by proof beyond a reasonable 
doubt: 


One, that the income tax returns of Story 
book Hones, Inc., for the year 1967, as set forth in 
Count 9, and for 1968, as set forth in Count 10, were 
made and signed by timer t. nornberger. 

Two, that the income tax returns in question 
were verified by a written declaration and they were 
made under the penalties of perjury; and 

Three, that timer E. iiomoerger did not be¬ 
lieve the returns to be true and correct as to the 
mattexs set forth in Counts 9 and 10 respectively, as 
to the correct amount of the taxable income reported; 
and 

Four, that Elmer E. Hornberger acted willfully 
at the times he made and signed those returns. 

So, again here in criminal intent the Govern¬ 
ment must prove beyona a reasonable doubt that the 
defendant was aware that the returns as made and 
filed by Story Book Homes, Inc., 1967, 1968, were 


erroneous, that he did not believe it to be true 



A H 07 a 1100 

Charge of the Court 

and this par ticular case » that he knew that the 
extras were not included in the taxable income, and 
that knowing that, he nevertheless filed it and when 
he made it, signed it and filed it, that he knew it 
was a violation of law to file a false statement. 

Now, if the defendant had a good faith 
belief that the returns were correct when he made 
and signed them, then there is no criminal 
intent. The Government must prove beyond a reasonable 
doubt that he knew perfectly well that the extras 
were not included in those returns, and what the 
defendant believed to be true or not true when he 
made and signed the return obviously is a question of 
the state of mind, what he was thinking at the time, 
what he believed. 

If the defendant signed a return in good 
faith, believed it to be true and accurate, then the 
Government has failed to prove that a crime was 
committed, even though there was a substantial' 
error. 

The Government must prove beyond a reasonable 


25 


doubt that the returns were knowingly signed 
and wilfully made and filed. 
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1 think I have described knowingly and will¬ 
fully. To act knowingly is to be aware, to make 
a choice, to understand and know what one is doing, 
rather than an act perforated carelessly, negligently, 
inadvertently or through some mistake. 

When an act is done willfully, it is done 
with the specific intent to do that which the law 
forbids. In other words, the Covernment in effect 
must prove that it was done with intent to deceive 
the Government, to cheat the Government. The 
defendant is not criminally responsible for negligenc^, 
mistake or inadvertence in handling his accounts or 
in providing the information to his office help or 
his accountant in the preparation of an income tax 
return. 

The defendant has testified that he was an 
extremely busy man, that he never examined the books 
of account of his corporations to determine how the 
payments made by him to the corporations were posted 
and never discussed the matters as to how extras 
were treated with his accountant, Mr. Canale; that 
he never examined the income tax returns that he 
signed, that might have made him aware tnat such 
payments were being treated as advances or loans. 


♦ 
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2 

If tne Government proves beyond s reasonable 


3 

doubt that the defendant had a conscious purpose in 


4 

avoiding Knowing th*» contents of the books of account 


5 

of the corporations, and the matters contained in 


6 

his incom tax returns, in otner words, if ha refused 


7 

to examine then, and look at theru and did that 


8 

knowingly aha consciously, then you may infer fro* 


9 

that fact and all the facts and circumstances in 


10 

the ca 3 u, if such is the reasonable inference based 


11 

on comioon sonse and experience, that the defendant 


12 

knew tnat the monies deposited from his personal 


13 

checking account to the corporation accounts were 


14 

entered on the books of the corporations as advances 


15 

in loans and as such were not taxable as income 


16 

either to himself or the corporations. 


17 



18 

• 
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Charge 1(03 

THE COURT: (Continuing) Now, I had Intended 
to read each count in the indictnent and then the 
essential elements of each count, but I noticed that 
while I was reading the essential elements, you were 
looking at the memoradun of verdict and measuring 
it against what I was saying. 

But so that you know how much is left out 
of that excerpt, I want to read all the counts in 
the indictment. I read Count 1. I do not think I 
read Count 2. 

Count 2 refer to the joint tax return of 
Mr. and Mrs. Hornberger and again violation of 
Section 7201. 

"That on or about the lHh day of April 
1969, in the Eastern District of New York, the 
defendant Elmer E. Hornberger, a resident of 
Nlssequogue, New York, who during the calendar year 
1063 was married, did wilfully and knowingly attempt 
to evade and defeat a large part of the income tax 
due and owing by him and his wife to the United States 
of America for the calendar year 1963, by preparing and 
causing to be prepared, by signing and causing to 
be signed, and by mailing and causing to be mailed, 
in the Eastern District of New York, a false and 


1 
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fradulent Income tax return on behalf of hlaself 
and hla said wife, which was filed with the Internal 
Revenue Service, wherein it was stated that their 
taxable Income for said calendar year was the sub 
of $65,379.79 and that the amount of tax due and 
owing thereon was the sum of $26,600.76, whereas, 
as he then arid there well knew, their Joint taxable 
income for the said calendar year was the sum of 
$17*1,183.61, upon which said taxable Income there 
was owing to the United States of American an 
Income tax of $92,711.13. 

"In violation of Section 7201, Internal Revenue 
Code; 26 United States Code, Section 7201." 

Count 3 refers to Story Book Manor. 

"On or about the Hh day of April, 1968, In the 
Eastern District of New York, the defendant Elmer 
E. Homberger who was the president of Story Book 
Manor, Inc., a corporation, did wilfully and knowingly 
attempt to evade and defeat a large part of the 
Income taxes due and owing by the said corporation 
to the United States of America for the calendar year 
1967, by preparing and causing to be prepared, by 
signing and causing to be signed, and by mailing 
and causing to be mailed. In the Eastern District of 


( 
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New York, a false and fradulent Income tax return whlcl 
was filed with the Internal Revenue Service wherein 
he alleged that the taxable income d* the corporation 
for the said calendar year was the sum of $1,753.07 ant 
that the total amount of tax due thereon was the 
sum of $385.68, whereas, as he then and there well 
knew, the taxable income of the corporation for the 
said calendar eyar was the sum of $12.99^.42, upon 
which taxable Income the corporation owed to the 
United States of America a total tax of $ 2 , 858 . 77 . " 

Count 4 refers to Manor for the year 1968 . 

"That on or about the 25th day of April, 1969 , 
in the Eastern District of New York, the defendant 
Elmer E. Homberger, who was the president of Story 
Book Manor, Inc., a corporation, did wilfully and 
knowingly attempt to evade and defeat a large part 
of the income taxes due and owing by the said 
corporation to the United States of America for the 
calendar year 1968 , bu preparing and causing to be 
prepared, by signing and causing to be signed, and 
by mailing and causing to be .'ailed, in the Eastern 
District of New York a false and fraudulent income 
tax return, which was filed with the Internal Revenue 
Service wherein he alleged that she taxable income 


25 
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of the corporation for the said calendar year was 
the sum of $1,918.73 and that the total amount of 
tax due thereon was the sum of $299.31* whereas, as 
he then and there well knew, the taxable income of 
the corporation for the said calendar year was the 
sum of $38,968.23, upon which taxable Income the 
corporation owed to the United States of America a 
total tax of $13,260.21." 

Count 6 is Dotal Building for 1968. It charges: 

"On or about the 25th Day of April 1969* In the 
Eastern District of Hew York, the defendant Elmer 
E. Hornberger, who was the president of Dotal 
Building Corporation, a corporation, did wilfully and 
knowingly attempt to evade and defeat a large part of 
the Income taxes due and owing by the said corporation 
to the United States of America for the calendar year 
1968, by preparing and causing to be prepared, by 
signing and causing to be signed, and by mailing and 
causing to be mailed in the Eastern District of 
New York a false and fraudulent income tax return, 
which was filed with the Internal Revenue Service, 
wherein he alleged that the taxable income of the 
corporation for the said calendar year was the sum 
of $781.95 and that the total amount of trot due thereon 
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was the sum of $ 189 . 23 , whereas, he then and there 
well knew, the taxable Income of the corporation for 
the said calendar year was the sum of $15,003.86, 
upon which taxable income the corporation owed to 
the United States of America a total tax of $3,630.94. 


i 


1 


Count 7 — this refers to Horn Enterprises. 

"That on or about the 4th day of April, 1968, 
in the Eastern District of New York, the defendant 
Elmer E. Homberger, who was the president of Horn 
Enterprises, Inc., a corporation, did wilfully and 
knowingly attempt to evade and defeat a large part 
of the income taxes due and owing by the said corpora¬ 


tion to the United States of America for that 
calendar year 1967 , by preparing and causing to be 
prepared, by signing and causing to be signed and by 
mailing and causing to be mailed, in the Eastern 
District of New York, a false and fraudulent Income 
tax return which was filed with the Internal Revenue 
Service, wherein he alleged that the taxable income 
of the corporation for the said calendar year was the 
sum of $2,047.20 and that the total amount of tax due 
thereon wai the sum of $ 450 . 38 , whereas, as he then 
and there well knew, the taxable income of the I 

corporation for the said calendar year was the sum 

$17,473.20, upon which taxable Income the corporation 
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owed to the United States of America, a total tax of 
$3,844.10." 

Count 9 and 10 refers again to Homes. 

Count 9, and this Is based on 7206, subdivision 1: 

"That on or about the 4 th day of April, 1968, 

In the Eastern District of New York, the defendant 
Elmer E. Hornberger, a resident of Nlssequogue, New York, 


did wilfully and knowingly make and subscribe a 
1967 United States Small Business Corporation Inc 


Tax Return, Form 1120-S, as president of Story Book 
Homes, Inc., which was verified by a written deelara- 
tlon that It was made under the penalties of a 
perjury and was filed with the District Director 
of Internal Revenue for the Internal Revenue District 
of Brooklyn, at Brooklyn, New York, which said 
United States Small Business Corporation Income Tax 
Return he did not believe to be true and correct 
as to every material matter In that the said Income 
tax return stated the taxable Income for said corpora¬ 
tion was $4,633.98 whereas, as he then and there well 

knew ahd believed, the taxable Income was $15,334.40." 

1 

"In violation of Section 7206(1), Internal 
Revenue Code; 26 United States Code, Section 7206(1)." 

Count 10, charges a violation of 7206(1) for 
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the year I960 as follows: 

•That on or about the 25th day of April, 1969 , 
In the Eastern District of New York, the defendant 
Elner E. Kornberger, a resident of Nlssequogue, 

New York, did wilfully and knowingly make and sub¬ 
scribe a I960 United States Small Business Corporation 
Income Tax Return, Form 1120-S, as president of 
Story Book Homes, Inc., which was verified by 
a written declaration that It was made under the 
penalties of perjury and was filed with the District 
Director of Internal Revenue for the Internal Revenue 
Dlstric- of Brooklyn, at Brooklyn, New York, which sale 

United States Small Business Corporation Income Tax 

v 

Return he did not believe to be true and correct as to 
every material matter in that the 3aid Income tax 
return stated the taxable income for the said 
corporation was tl,625.l4 whereas, as he then and 
there well knew Rnd believed, the taxable income was 
$62,834.8?." 

Now, I will Just make a few brief observations 

on some matters that were said in the summation that 

might be a little confusing to you. 

pF 

Eliminate from vour consideration totally that 
the Government may have a civil action and may recover 
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the taxes due. That is no part of this case. None 


•J 

1 

at all. The statement by Mr. Bender that in Mr. Rizzl 

•s 

4 

lawyer's opinion there was nothing wrong in 


5 

Mr. Hornberger's request directing Mr. Rizzl to make 


6 i 

it payable to him personally, has nothing to do with 


7 1 

this case either. 


P 

His opinion is totally worthless. He is not 


9 

here to be cross-examined as to his opinion and Just 


10 

disregard it entirely. That is only a matter between 


11 

Mr. Rizzl and Mr. Rizzl's lawyer. It has nothing 


12 

to do with this case at all. And the same thing with 


13 

Mr. Qreshim's puzzlement about why it was done and 


14 

so forth. 


15 

You will decide whether what Mr. Hornberger 


16 

did was done knowingly and was a wilfull attempt to 


17 

evade a substantial portion of the tax. And that is 


18 

— I am referring to all the counts except 9 and 10. 


19 

Mr. Rizzi's lawyer's opinion and Mr. Oreshirt's 

I 


20 

opinion are totally Irrelevant to those issues. 


21 

The same thing might be said to the plea of 


22 

Mr. Bender about, let this man go home to his wife 


23 

and children. That has nothing to do with this case. 


24 

Punishment is for the Court. If you find him guilty 


25 

then I will determine what punishment should be Impose 

■ 

1; 4 

(i. 

1 i 

1 
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Eliminate that ^Vom your consideration entirely. 
The consequences of your finding him guilty have 


place in your consideration. 

(continued nex* page.) 
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Charge of the Court 

THE COURT: (Continuing.) You decide his 
guilt or innocence based upon the evidence and 
nothing else. Do not be concerned aboutthe con¬ 
sequences. 

The jury will be excused for a few sonants. 
Do not start your deliberations on the matter and 
I will call you back into the Courtroom again. 

(Jury leaves Courtroom.) 

THE COURT: First, Mr. Ryan, any objections 
or exceptions to the charge? 

MR. RYAN: I have no objections that would 
require further instructions. I just wanted to 
point out that on the constructive dividend, this 
4 8 percent was all taken into account in the computa¬ 
tions by Mr. Vilardi. 

THE COURT: Really? 

That's not the way I understood it. 

MR. BENDER: That's new to me. 

MR. RYAN: I think any further instructions 
might further confuse the jury. 

THE COURT: Well, if you do not want the 
instructions, it is not material. Mr. Bender? 

MR. BENDER: I think you ought t 5 charge 
unanimous verdict. , 
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THE COURT: 


1 ] 12 

I forgot to do that. I will 


charge them on unanimous verdict, viewing the 
evidence. I just went so long that I forgot the 
routine matters. I realized it when I excused them. 

MR. BENDER: That is why I just called it to 
your attention, and that thev could have the trans¬ 
cript read. 

4 

I see you decided to lay off the venue. 

THE COURT: I did that purposely. I am not 
giving them the issue of venue. 

MR. BENDER: I wanted to call these things to 
your attention. 

There are two points that I want to indicate. 
You indicated that the defendant did not report 
income from extras owed by the corporation. Then 
you said the defendant contends that he paid a tax 
on the extras he received -- 

THE COURT: He believed he paid a tax. 

MR. BENDER: I think in view of the fact that 
you got individual returns and you got corporate 
returns — 

THE COURT: *» and 10 I was thinking of. 

MR. BENDER: The vay it came out, it looked 
as if the defendant thought that — 

THE COURT: Didn't I say that he believed he 
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MR. BENDER: I believe you said something like 
he believed or said that he paid the taxes. 

THE COURT: Well, you tell me. I was very 
careful to say that the defendant testified that he 
believed the taxes were paid on all these extras. 

I did not use those words? 

MR.’ BENDER: Ves. 

What I am trying to say, I do not want the 
jury to think that the defendant said — as you 
pointed out when he spoke to Kassella — that I be¬ 
lieve the corporation was paying all the taxes and 
then that he alsc was paying the taxes on his own 
returns. 


THE COURT: He'd have to pay on the extras 
under Homes — the subchapter S corporation. 

Of course he would have to pay it. That is 
what I was referring to. 

MR. BENDER: If you limited it to that — 

THE COURT: I don't know how they interpreted 
it. I assume they did the way you did. 

You tell me how to correct it. 

MR. BENDER: When you told the jury that the 
defendant bulieved that he was paying his taxes. 


what he was referring to was the taxes that he would 





1114 

have had to pay on his ovn Individual returns with 
regards to Counts 1 and 2 — 9 and 10 which are the 
subchapter S, and the corporationwss paying the 
proper taxes on the extras, and that the corporation 
should have picked up the tax because he would not 
noiMlly say "I pay taxes on my own return on a 

constructive dividend" which he never even claims that 
he received. 

THE COURT* i might say that 1 dictated all 
this and did not have an opportunity to read it. 

While I was going over it I saw so many errors and 
I had to lock at different documents to correct them, 
because in every one of the cases my secretary 
typed I just did this early this morning at 8*30 — 
on the corporate returns that he failed to pay and 
he made the return and she had "he and his wife" be¬ 
cause she copied the form from the first two. 

I could have said that he believed he paid 
the taxes —- 

MR. RENDER* The only reason I made a point 
of it is because Mr. Mazzella, I believe, testified 
on redirect examination that the defendant had told 

him that he had paid the taxes on his own individual 
return. 


THE COURT* All right. 
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MR. BENDER* I most respectfully point out 
that your definition of a constructive dividend is 
something I, of course, take issue with. I think I 
explained that to you before that in order for there 
to be a constructive dividend, the government must 
prove certain basic conditions under 316. 

THE COURT: I just wanted them to know when 
somebody used "constructive dividend" that they were 
talking about it as if it came to Hornberger from the 
corporation. 

The disagreement you have with the charge is 
the same that you stated before, that the government 
must prove that there were no other credits due and 
that all of this was taxable income? 

MR. BENDER: Yes. 

TT!E COURT: All right. 

MR. BENDER: I wanted to point out to you, I 
agree with you to the extent the corporations had to 
pay — an additional tax on the proposed civil taxes 
must be considered in determining earnings and profits, 
but where I disagree with you is that it is not only 

reduced —— that earnings and profits are not only 

\ 

reduced by the amount of tax that the government 
claims is due from the corporations in the indict¬ 
ment, but it*:* the civil figures — 
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THE COURT* All right, that the reduction 
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would be the reduction of the tax at the higher 
rate — I recognize that. 

MR. BENDER* But the actual figures are much 
?r«itar of the proposed civil deficiency against 
the corporations than the figures in the indictment 
and that is what the revenue agent's report shows. 

THE COURT* That is why I think it is un¬ 
important. If theywould have had to prove the exact 
amount, then I would be interested in making certain 
that the computations were correct. 

The government says — and I see Mr. Vilardi 
shaking his head — that you have already given the 
48 percent. 

Is that true, Mr. Vilardi? 

MR. VILARDI* V« 8 . 

THE COURT* Did you make that clear? 

MR. RYAN* I didn't go into it. 

MR. BENDER* It is not in the record. 

MR. RYAN* It is in the documents furnished 
to you by the government. 

He gave his opinion as to what the tax 
deficiency was. I didn't elicit it on direct exam¬ 
ination. That was all taken into account. 

THE COURT* You then certainly have no 
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1 

complaint. Even if it is wrong, I do not know what 



j 

2 

h—* 

the rate would he. There is nothing in the record 


1 

f 

3 

that would indicate it. 



4 

If yo\i can show me now that the government's 



5 

figures are wrong, I will charge the jury that it is 



6 

less. I do not think it is important. I think still 



7 

it would be a substantial amount, even at the lower 

! 



8 

figure. 



9 

MR. BENDER* I do not think so. 



10 

the COURT* You give me the figures then. 



11 

MR. BENDER* I have them here in the revenue 



12 

agent*s report. 



13 

THE COURT* You certainly did not examine him 



14 

very carefully after those figures went in. 



15 

I assumed that they were correct. Those are 



16 

the figures that I used from that schedule that you 



17 

objected to and you didn’t contest the figures — 



18 

you didn’t cross-examine him. 



19 

MR. BENDER* You stopped me when you said I 



20 

shouldn't go into the issue of law. 



21 

THE COURT* Not on that. 



22 

Mr. Vilardi testified to every figure he put 



23 

in as the tax. 



24 

MR* BENDERt That was from the indictnent* 



25 

HE COURT* You never asked him if it would be 
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lower and whether he had given credit for the 48 
percent that the corporation would have paid. You 
never asked that question. 

MR. BENDER: That is right. 

We had a recess — 

. 

THE COURT* I will show you how I underscored 

it. 

This was Mr. Vilardi's testimony (indicating). 

Has this been marked as an exhibit? 

MR. RYAN* Yes. 

THE COURT* What is the number? 

These are the figures that I used. This is 
the testimony that was given. 

MR. RENDER: According to the IRE report for 
1968, the deficiency and income is $16,600 and — 

THE COURT* Por Homberger personally. 

MR. BENDER* Dotal, 1968. 

THE COURT* ' Let rue get it. 

The Dotal deficiency is what? 

MR. BENDER* The statutory deficiency, accord¬ 
ing to the revenue agent's report of Dotal for 
December 31st, 1968 is $25,495.70. 

THE COURT* I have the additional taxable in¬ 
come to be $15,003. 

MR. BENDER* That is just for criminal purposes^ 

I 

I 

^ I 

I 
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but not for civil purposes. I an giving you the 
revenue agent's — 

THE COURT* I do not know what the differences 
are or should be. 

MR. BENDER* That's what I an trying to give 


What you did was that you just took the 
crInina1 figures in the indictment. 

What I an saying — 

THE COURT* If it is owed, it is owed. 

MR. BENDER* There is nuch aore. There is nuch 


more they propose to assess — 

THE COURT* Maybe they computed it higher. 

MR. BENDER* What I an trying to say, when you 
use the earnings and profit of the corporation to see 
if there is enough to construct a dividend, you anat 
consider not just the 48 percent of the criminal 
figures, but you consider 48 percent of the total 


civil figure 


THE COURT* I told you what ay theory was. 

MR. BENDER* Okay. 

THE COURT* Dotal paid a tax in 1968 and they 
paid a tax — where is it — Dotal paid a tax of 
$189.23 on taxable income of 781.95. I think you 


could reasonably infer that they took every possible 


t 
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credit that they could , loss carried forward, loss 
carried back, loss from the sale of land — everything 
— and that'8 what they came up with a taxable income 
of. 

When they showed that there was an unreported 
income of$15,003.R6, then how can you figure it as 
being anything else but additional taxable income that 
would be subject to a dividend — that it was earnings 
and profits — no matter how you figure it. 

You and I know that earnings and profits is 
a very uncertain term and sometimes it very well 
depends on what the officers or the directors decide 
to call it or how they keep their books. 

All I say is that 03 a matter of admissibility 
of evidence I find the jurv can infer that this is 
earnings of profits from which dividends could have 
been declared. 

If this corporation had been in debt over the 
years and maybe a couple of merges, and you couldn't' 
tell what the tax benefits were in the merges, maybe 
you'd have something — I doubt it. I do not find 
Dicenso (phonetic) as supoortina your position. 

MR. BENDER* I have two other comments. 

MR. RYAN* Before we leave that, the Vilardi 
schedule is 146 through 146-D. 


0 


I 


11 
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THE CODRTt I want the record to show it and 
I am going to mark it on mine. 

(Continued on next page.) 
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MR. BENDER: I have two further observations. 

In view of the fact that the Government brought 
out on direct examination, the conversation as to 
the closing — what took place about the fact that 
Mr. Hornberger had asked nls client, Mr. Walsh, to 
endorse over the check Mr. Hornberger for the extras 
I thought the Rlzzl Statement — which I didn't bring 
out — was brought out on the direct examination of 
the government’ — 

THE COURT: Yes. 

MR. BENDER: — was very crucial, since It 
shows that some lawyers — at least this lawyer for 
Rizzi that didn't think there was anything In and of 
Itself that — namely, the mere asking of the buyer 
to make the check out — wasn't proper. 

I think therefore. It Is very late for you to 
try to erase from the Jury's mind what Gresham said 
and at the same time. Just take the skids out on what 
Rlzzl said. 

I think In view of what Gresham said, I think 
Gresham should stay there, and I think you should let 
In what Rlzzl said. It was evidence brought out by 
the Government. I wasn't Interpreting It. It wasn't 
stricken — 

THE COURT: That Is the most charitable way that 
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anyone can look at your statement. 

What you are really saying Is that even RIzzl's 
lawyers saw nothing wrong In It, and even Gresham was 
puzzled and so therefore. Mi . Homberger, who waa Just 
a layman — what do you expect of him? 

What could Mr. Rlzzl's lawyer say? He said 
"What the devil, Go ahead. There’s nothing wrong 
with It. Hornberger is the builder, who's going to 
claim you are paying the wrong man." 

That's what he Is saying. 

Mr. Gresham's puzzlement was really wonderment 
to think that the corporation would direct that 
excess be paid to the Individual, but you brought that 
up and you argued from that that Mr. Homberger — a 
layman — couldn't possibly be charged with criminal 
Intent, when lawyers are puzzled. 

MR. BENDER: No, I did not mean that. I meant 
the mere acting of Itself — 

MR. RYAN: It sounded like that. 

T V E COURT: That was obvious to me. 

I won't change a word. 

MR. BENDER: This brings me to the last thing: 
The defendant’s contentions should have been Instructed 
I think the Jury should have known what hls contention 
was as a defense to these charges. 
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THE COURT: I did that. 

MR. RYAN: Yes. 

MR. BENDER: No. 

THE COURT: I did that to a greater extent than 
I Intended. 

MR. BENDER: One thing you did not tell them. 

I say this with the greatest respect. You did 
not tell them -that the defendant contends that he had 
this purpose in directing that the checks be made to 
him and deposited, and that if he really Intended to 
hold it for the corporations ~ and that's the only 
reason why he put it into the account, so the corpora¬ 
tions shouldn't be responsible — and then returned 
it with that Intent to give it back, thfct certain con¬ 
sequences must flow from that. 

That's the defendant's contention that I think 
your Honor— I say this most respectfully — didn't 
give the Jury. 

THE COURT: I gave it in a general way. I am 
not going to give it to them at this point. I told 
what the intention had to be, to deprive the 
government and that Includes intention to — that 
Includes the negative of the intention to hold it for 
the corporation, and I will not restate that position 
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that you have been restating to the Jury any number 
of ti>nes. 

, « 

MR. BENDER: Beyond that, I do want to say. 

. 1 

while you didn't use the magic words on wilfulness, 
namely, the presence of evil motive or bad motive, 

I personally feel It has been sufficient. 

THE COURT: You know why I don't use it? I am 
embarrassed. What does that mean2 I would rather say 
It was done knowing and Intending to violate the law 
and he knew he was violating the law. 

MR. BENDER: I am saying for the record that 
I am satisfied with your definition. 

THE COURT. That Is one phrase I Just refuse to 
use, only because I am a little embarrassed to say It. 

I do not know what It means. 

All right, please call the Jury In. 

I am going to ask the Jurors to choose their 
dinner. I cannot conceive of them coming in In two 
hours. I would like to stay until seven or eight 
o'clock. 

(Jury present). 

THE COURT: I do not know whether I misstated 
a portion of the defendant's testimony and his position 
but to make certain that I did not ,1 would like to 
repeat what I recall the defendant to have testified to 
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and what his position Is. 

lour recollection. Incidentally, Is what counts 
and I will tell you shortly, you could Just ask for 
any of the testimony during your deliberations. 

The defendant said that he believed that he was 
paying the taxes on the excesses that were chargeable 
to him. 

In other words, those that were reported by 
Story Book Homes, Incorporated for 1967 and 1968, when 
he signed his Individual Joint return for 1967 and 
1968. 

If I didn’t say It that clearly before, you now 
have it. 

Now, you will shortly be excused to deliberate 
on the matter before you. A Jury verdict Is really 
twelve verdicts that all the Jurors ag’ se on. Each 
Juror must decide the case for himself or herself, but 
it Is wrong for any Juror to take an intransigent 
position where you become fixed and refuse to budge, 
and refuse to talk to your fellow Jurors. That Is 
wrong. The Jury process Is a deliberative process, 
one where you go over the evidence with your fellow 
Jurors. If you have arrived at a tentative verdict 

A’ 

ft 

and then after discussing the matter with your fellow 
Jurors, you realise you were wrong In the first place. 


/ 
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you have an obligation to give It up and change 
provided you do It logically and baaed on the evidence. 

The other wrong la for a Juror to refuse to 
be bothered with the case, to abandon his or her 
obligation, and say In effect, "well, you know, they 
call me good-time Charlie or good-time Clara. Whatever 
you say Is all right with me. 1 never argue." 

That Is wrong, too. The verdict must be your own 
verdict, not someone else's. 

As I say, go over the case, go over the evidence , 
and when you have arrived at a unanimous verdict, you 
will report It to the Court. Do not tell me how you 
stand during your deliberations. Do not tell me you an 
ten to two or sis to six or eleven to one. When all 
twelve have agreed. Just send me a note — and It la 
always through your Foreman — that you have arrived 
at a verdict. Do not tell me what the verdict la. 

Just tell me that you have arrived at a verdict. 
The first time a verdict Is reported is when I call 
you Into the courtroom and ask the Foreman to stand 
and I ask what the verdict Is, and then It Is recorded 
by the Reporter. That Is when the verdict Is reported 
and not before. 

Now, when that happens — when you tell mo you 
have a unanimous verdict, I will ask the Foreman to star 
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and. In effect, say, "In the natter of the United 
States of America against Elmer E. Homberger, how do 
you find the defendant on count one, guilty or not 
guilty?" 

You will then report your verdict. 

I will then ask as to Count two, guilty or not 
guilty, then I will go through all the eight counts. 

Then you will sit down and I will ask Juror 
number two, whether she has heard the verdict as 
rendered by the Foreman and whether It Is her verdict, 
and then with Juror number three, and so on to Juror 
number twelve. 

When everybody agrees in t pen court, then we 
have a verdict. 

During your deliberations, you may want to hear 
some testimony or see some of the exhibits. If you 
want all the exhibits. Just ask for all of them and 
they will be sent In. They are quite voluminous, so 
If you ask for a specific one, I will have It sent in. 

When you ask for testimony, please Identify 
the witness, and If you can, the subject matter, 2 nd 
we will try to give you Just what you want, or read 
the testimony to you, and then. If you want more, you 
will go back and tell me that sou want more than I 


gave you 
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• All communications should be through your Foreman 

You will get pencil and paper and the memordndux of 

% 

verdict does not have any particular value. You can 
write on It, you can make notes on lt t you can destroy 
If you want to. 

I would want the Foreman to sign hla memorandum 
of verdict, so therefore, I will give you an extra 
copy when you go In. 

Suppose you give it to him now. 

(Document handed to Poreman.) 

Now, will the Clerk please swear In the Marshals 

(Marshals sworn.) 

THE COURT: You are about to be excused to 
deliberate on the matter before you. I call your 
attention to the oath that you took and that is to 
return a true and Just verdict and that means a verdict 
based upor the evidence and in accordance with the law 
as I have charged It, free of all bias, prejudice and 
sympathy. 

If you do that, then neither side can complain. 

The Jury Is excused for deliberation on the 
matter. I will send another menu in to you and you 
will make your choices. 


25 


In case you are here beyond six o'clock, we 
will have dinner for you, and we will have it in, unles 
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22 

23 
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» « 

you all decide to eat out. I an reluctant to send 
Jurors out to restaurants, because they are far from 
the courthouse and they are usually crowded, and It 
takes two and a ha?f to three hours for you to go and 
come back. 

✓ 

I prefer this method. We will send the menus 
In to you and you may make your choices. 

The Jury Is excused. 

(Jury leaves courtroom). 

THE COURT: I would like you to keep In close 
contact with the Clerk for the next fifteen minutes 
and If you go anywhere, please let us know where you 
are going. 

MR. BENDER: Thank you. 

MR. RYAN: Thank you. 

(Continued on next page.) 
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(The following occurred in the absence of the 
Jury at 4:35 p.m.) 

► 

THE COURT: I have the first note from the 
Jury. They want contracts, checks to mother, scheduler 
IRS, schedules for Mr. Homberger. 

Now, if you can agree on what that is, get 
together privately while I continue doing what I 
am doing here, and if there is a disagreement, then 
I will pass on it. 

THE CLERK: Note from Jury marked Court's 
Exhibit 5 for identification. 

(So marked.) 

(Recess taken.) 

(The following occurred in the absence of the 
Jury at 4:40 p.m.) 

THE COURT: In the other case, did the lawyers 
agree on the documents that would go in? Mr. Mazxella, 
did the lawyers agree on the documents that were to 
go into the Jury? 

MR. MAZZELLA: I don't believe so. 

(Recess taken.) 

(The following occuxred in the absence of the 
Jury at 4:45 p.m.) 

THE COURT: All right c gentlemen, on the note 
I received, have you arrived at an agreement? 
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MR. WOLFSONT: We have the checks. 

THE COURT: May I see it? Let's check of 
what they are asking for. 

THE CLERK: All right. Judge. 

THE COURT: Where is the note? 

THE CLERK: Mr. Ryan, may we have the note, 
please, the Jury note? 

THE COURT: May I see the note? 

Contracts. I suppose that means all the con¬ 
tracts? Right? 

MR. WOLFSONT: Here are the sixty contracts 
that were admitted as Defendant's Z, with a schedule. 

TF2 COURT: How about the other? 

MR. RYAN: We had a few. 

THE COURT: Are there any in addition to that? 

MR. RYAN: Yes, there is a contract that's 
marked as a Government Exhibit. 

THE COURT: All right. Checks to mother. 
Schedules IRS. Are those the schedules? Are those 
the only schedules? 

MR. WOLFSONT: The defendant's schedules. 

MR. RYAN: Just a moment. IRS schedules, I 
talked to Mr. Bender and we agreed that the Vilardi 
schedule of taxes and the Maxze11a schedule of alxoca- 


25 


tions 
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THE COURT: The Vilardi schedule of tax 
was not admitted into evidence? 

MR. RYAN: Yes, they were. 

THE COURT: They were? 

MR. RYAN: Absolutely. 

THE COURT: At first he opposed it, as I 

recall. 

MR. RYAN: That’s right, but then it was 
simply recapitulation of his testimony. 

THE COURT: Do you have it marked in evidence? 
THE CLERK: Yes. That's 146 through 146D. 

MR. RYAN: The Vilardi schedule, the Maszella 
schedule and the schedule of these advances. 

THE COURT: Schedules IRS. Where is Mr. 

Bender? Do you agree that those schedules should go 
in? It is a question of interpreting what they want. 
Schedules of Mr. Homberger. Schedules IRS. 

What other schedules do you have besides Vilardi; 

MR. RYAN: I think thats in essence the Govern¬ 
ment's case. 

THE COURT: Is that it? 

MR. RYAN: Right. 

THE COURT: You agree then that's it? All right. 
Then take it. 

MR. RYAN: All right. I have a contract here 
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of Mr. Campbell. 

THE COURT: All right. 

MR. RYAN: You check your records. 

THE COURT: I think there is a Campbell con¬ 
tract in there but — 

MR. RYAN: Let's have that bill, too. Would 
you like a recitation of the exhibit numbers? 

THE COURT: Yes. Exhibit BB, nineteen checks 
are goiiv. in. Campbell contract. Exhibit 127. Con¬ 
tracts, Exhibit C, and the schedule that sumnarizee 
the information of contract, AA, and the Government 
is offering what? 

MR. RYAN: An additional contract involving 
Waegh. 122. 

THE COURT: Right. 

MR. RYAN: As far as schedules. Exhibits 110A, 
attached to 110, 111A attached to 111, 109A attached 
to 109. The schedule of computations by Vilardi, 

146 through 146D, and the Mazzella schedules, 145. 
That's the sole number. 

THE COURT: Is there any objection to any of 

these. 

MR. BENDER: I don't think so. I think I went 
over it with Mr. Ryan. I think they asked for IRS 
schedules, so I think that's okay. 
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THE COURT: Yes, they did. 

MR. BENDER: That's okay. Here is the defen¬ 
dant's schedule. 

THE COURT: T just want to make sure they are 
in evidence. 

MR. BENDER: Oh, yes. 

MR. WOLFSONT: All in evidence. 

MR. BENDER: All in evidence. 

THE COURT: All right. Turn it over to the 
marshal. The marshal will turn it over to the 
foreman. 

Do you have the menus? 

THE CLERK: They have everything. 

THE COURT: All right. As soon as you get the 
orders — 

THE MARSHAL: And also phone calls. 

THE COURT: Fine. Make phone calls. 

Now, the marshall has gotten a request to make 
phone calls, I suppose to their homes and tell them 
they will be late. I have asked the marshal to pick 
up their orders and as soon as the orders cxxne in, I 
will advise them that they will not hear from us, I 
won't be able to answer their communications for maybe 
an hour or an hour and a quarter. I do not know 
whether you can get to Cage and Towners and be back 
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by then. That will give us a chance to have our 
dinner. 

MR. BENDER: So we will know when they are 
going to start there dinner? 

THE COURT: As soon as I see the dinners 
delivered, then we will go. 

MR. BENDER: Very good. 

(Recess taken.) 

(Continued on next page.) 
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(The following occurred in the absence of 


2 

i 

the Jury at 7:45 p.m.) 


3 

j 

THE CLERK: Note from Jury marked the Court's 


4 

Exhibit 6 and note from Jury marked 7 for identifica¬ 


1 5 

tion . 


6 

(So marked.) 


7 

THE CLERK: Government's Exhibits 4 through 


8 

13 in evidence were sent into the Jury. 


9 

THE COURT: I have a note. They are asking 


10 

for Vicki Coletti examination on extras, Mr. Hombergei 

•s 

11 

examination on extras, to where they were to be put. 


12 

Canale examination on extras. So look through the 


13 

transcript. 

/ 


14 

I will start reading. When they have had 


15 

enough I will ask them to put their hands up, but 


16 

give ir.e everything you can find on that in the trans¬ 


17 

cript. Look at the note and you make up your mind. 


18 

Page 304. Is that male sale? 


19 

MR. RYAN: Main sale. 


20 

THE COURT: Oh, main sale. 


21 

MR. BENDER: Do you want any pages from me? 


22 

THE COURT: Yes. 


23 

MR. BENDER: On Coletti I have 121. This is 


24 

on the direct. 121, 125. 


25 

THE COURT: Line? 

j 

| 



/ 
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1 

MR. BENDER: I didn't give you lines. Just 

8 2 

pages, your Honor. 

3 

THE COURT: Tell me where you say it should 

4 

■tart. I do not see anything on 121 on extras. 

5 

MR. BENDER: Neither do I. 

6 

MR. RYAN: First page I have is 126. 125, 

7 

your Honor. 

8 

THE DEFENDANT: 125 is the first page. 

9 

MR. RYAN: Line 13. 

10 

MR. BENDER: I have 127. 

11 

THE COURT: Down to 127. 

12 

MR. RYAN: I have through to page 131. 

13 

MR. BENDER: Nothing on 126. 

14 

THE COURT: I do not see anything after 127. 

15 

MR. BENDER: 130, on the bottom. "Was anything 

16 

discussed about extras when he gave you these monies. 

17 

No." 

18 

THE COURT: 130. 

19 

MR. BENDER: Bottom, last question and answer. 

20 

MR. RYAN: 130 deals with what he told her to 

21 

put down, deposits. 

22 

THE COURT: That's right. I am only going to 

23 

try to answer the Jury's question. If they want more. 

24 

I will give it to them. 

25 

MR. BENDER: 134, line 7. 

! 

1 
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THE COURT: I will start at 130, line 18 be¬ 
cause it does not have any meaning unless I give then 
to where? Where else, do you say? 

MR. BENDER: 134, line 7. 

THE COURT: 134, line 7. Bottom of 135, where 
you asked the question, "I guess that refers to 
extras, does it not?" 

Then on to 136. I then jump to 148. 

I don't know if anybody else has anything else? 

Then where? 

MR. BENDER: I jump to 149. But in order to 
understand it, it starts as — at 148 as to what 
record she was — 

THE COURT: Line? 

MR. BENDER: 17. She goes over what she had 
in the job files, over to extras, cards reflecting 
the extras ordered. 

THE COURT: Anything a^j^r that? 

MR. BENDER: 150, 19. * 

THE COURT: No. "There was a girl substitute 
that took care of extras." That does not talk about 
extras. 

MR. BENDER: 151. 

THE COURT: Same thing. 

MR. BENDER: It speaks about the extra girl *nd 
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SO. 

THE COURT: All right. Page 151. 

MR. BENDER: Lines 17 and 18. 

THE COURT: I will not take lines out of 
testimony because it is a little confusing. 

MR. BENDER: It goes right on from 10. This 
whole thing goes right down to "That is part of the 
policy to send out letters on extras." 

THE COURT: All right. 

MR. BENDER: That's down to 20 and it goes 
over to 152. 


THE COURTr 22. 

MR. BENDER: To 153. 

MR. RTAN: I would urge the bottom of 153, 
line 21 onto the following pages. Again. 

MR. BENDER: What did you say 9 

MR. RYAN: I would urge the bottom of 153 through 

155. 

MR. BENDER: I have 155 starts with extras. 

Top of the page. 

MR. RYAN: That line doesn't mean anything 
unless you see the preceding Q and A. 

THE COURT: That is right. These monies refer 


25 


back to the so-called advances. 
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MR. BENDER: Yes. She doesn't specifically 
on 154 speak of extras but she does talk about 
money coming from — 

THE COURT: I am going to call them in and 
give them this much and ask them if they want any¬ 
more because my experience is after a little while 
they raise their hands because everything in the 
case deals with extras. That is what the whole case 
is about. 

Have your client sit at counsel table, please. 

Seat the Jury. 

THE DEFENDANT: Sorry, your Honor. 

(Jury present.) 

THE COURT: I will try to give you the testi¬ 
mony that you want on extras. It must be obvious 
that it is difficult to confine it to that subject 
matter, extras, because on the testimony of this 
case, of course, the advances must be discussed, too, 
so I may spill over into another subject. 

However, if you do not want to hear what I 
am reading, just raise your hand and when you have 
heard enough of that particular witness' testimony, 
just raise your hand. 

If all twelve raise their hands, then I will 
stop. If any one Juror wants to hear the testimony. 





/ 
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1 

I will read it. j 

12 2 

Now I am trying to give you what you want to 

3 

hear. This is the direct testimony of the witness 

4 

Vicki Coletti, beginning at page 125, line 13, 

5 

examination by Mr. Ryan. 

6 

, 

(Record read.) 

7 

THE COURT: That's page 127a, line 3. 

8 

Page 130, line 18. 

9 

(Record read.) 

10 

THE COURT: Starting at page 129, line 24. 

11 

(Record read.) 

12 

MR. RYAN: Line 23, your Honor? 

13 

THE COURT: Gentlemen, I will not just read 

14 

what counsel think they ought to have before th e Jury. 

15 

I am trying to give the Jury what I think they want 

16 

to hear. 

17 

I have read that. 

18 

148, line 17. 

19 

(Record read.) 

20 

THE COURT: 151, line 4. 

21 

(Record read.) 

22 

THE COURT: 153, line 5. 

23 

(Record read.) 

24 

THE COURT: Hornberger, page 752, line 5. 

25 

Homberger direct testimony by Mr. Bender, 752, line 4. 

| 

l 












(Record read.) 


THE COURT: Now page 772, line 19. 

(Record read.) 

THE COURT: That is down to page 775, line 8. 
Cross-examination of Mr. Hornberger by Mr. Ryan. At 
the top of the page, line 2, page 817. 

No, make that Hornberger direct by Mr. Bender, 
page 785. 

MR. BENDER: No. 779, your Honor, I believe. 
Line 13. 

THE COURT: All right. 779, line 13. 

(Record read.) 

THE COURT: When you take it out of context 
like that, it is absolutely meaningless. 

MR. BENDER: Yes, but I think it goes on*I' 

THE COURT: I will not con.inue that. I will 
go to page 785, line 20. 

(Record read.) 

MR. BENDER: Your Honor? Your Honor? 

THE COURT: Yes? 

MR. BENDER: Juror Number — the foreman. 

THE COURT: You have had enough? 

JURCr. NO. J: Ye8. 

THE COURT: Anybody else? All? 

All right. You may retire. 














I haven't given you Mr. Canale's testimony 
but you have said you have had enough. All right. 
(Recess taken.) 

(Continued on next page. 
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(The following occurred in the absence of the 
Jury at 9 O'clock P.M.) 

THE COURT: I intend to call the jury and tell 
them that if they want to disband. I'll do that and brinfg 
them back for deliberations tomorrow morning. 

(Seat the Jury.) 

(Jury present.) 

THE COURT: I do not want to keep the jury too 
late. I will leave it up to you as to whether you want 
to 3 uspend, but I suggest to you that we disband and th 4 t 
you resume your deliberations tomorrow morning. 

I suggest that you go into the jury room, and 
if you want to do that, just send me a note. If you 
do not, tell me that you want to continue deliberating. 

JUROR NO. 1: We want to continue deliberating. 
Your Honor. 

THE COURT: You want to continue? 

JUROR NO. 1: Yes. 

THE COURT: All right. 

(The following occurred in the absence of the 

THE COURT: All right. 

(Recess taken.) 

(The following occurred in the absence of the 


Jury.) 


Jury at 9:15 P.M.) 
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TIIE CLERK: Note from Jury marked the Court's 
Exhibit 8 for identification.. 

(So marked.) 

(Jury present.) 

THE COURT: Mr. Foreman, will you please stand? 

THE FOREMAN: Yes, Your Honor. 

THE COURT: I have note saying, "The JViry has 

reached a verdict." 

In the United States against Elmer E. Hornberger, 
as to Count 1, how to you find the defendant, guilty or 
not guilty? 

THE FOREMAN: Guilty, Your Honor. 

THE COURT: As to Count 2, how do you find the 
defendant, guilty or not guilty? 

THE FOREMAN: Guilty, Your Honor. 

THE COURT: As to Count 3, how do you find the 
defendant, guilty or not guilty? 

THE FOREMAN: Guilty, Your Honor. 

THE COURT: As to Count 4, how do you find the 
defendant, guilty or not guilty? 

THE FOREMAN: Guilty, Your Honor. 

THE COURT: As to Count 6, how do you find the 
defendant, guilty or not guilty? 

THE FOREMAN: Guilty, Your Honor. 

THE COURT: As to Count 7, how do you find the 
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defendant, guilty or not guilty? 

THE FOREMAN: Guilty, Your Honor. 

THE COURT: As to Count 9, how do you find the 
defendant, guilty or not guilty? 

THE FOREMAN: Guilty, Your Honor. 

THE COURT: As to Count 10, how do you find the 
defendant, guilty or not guilty? 

THE FOREMAN: Guilty, Your Honor. 

THE COURT: Do you find the defendant guilty 
as to all 8 counts? 

THE FOREMAN: Yes, Your Honor. 

THE COURT: Thank you. 

Juror No. 2 i you have heard the Foreman render 
the verdict. Is that your verdict? 

JUROR NO. 2: Yes, it is. Sir. 

THE COURT: Juror No. 3, is that your verdict? 
JUROR NO. 3: Yes, it is. 

THE COURT: Juror No. 4, is that your verdict? 
JUROR NO. 4: Yes. 

THE COURT: Juror No. 5, is that your verdict? 
JUROR NO. 5: Yes. 

THE COURT: Juror No. 6, is that your verdict? 
JUROR NO. 6: Yes. 

THE COURT: Juror No. 7, is that your verdict? 


JUROR NO. 7: Yes 







A 1156a 


a 1 4* 


THE COURT: Juror No. 8, is that your verdict? 

JUROR NO. 8: Yes. 

THE COURT: Juror Ho. 9, is that your verdict? 

JUROR NO. 9: Yes. 

THE COURT: Juror No. 10, is that your verdict? 

JUROR NO. 10: Yes. 

THE COURT: Juror No. 11, is that your verdict? 

JUROR NO. 11: Yes. 

THE COURT: Juror No. 12, is that your verdict? 

JUROR NO. * 12: Yes. 

THE COURT: And so say you all. 

Are there any motions you want to make before I 
discharge the Jury? 

MR. BENDER: No, Your Honor. 

THE COURT: I know that this was a difficult 
case because people and jurors and judges alike don't 
like to deal with figures normally, but I am satisfied 
that the defendant had a very able counsel, that he 
presented a good defense, that the jury examined 
charges very carefully and there arrived at a verdict 
that is supported overwhelmingly by the evidence. 

Now, this is the last time you will probably 
sit in the Federal fourt. Your jury service is at an 

I know that it is not a pleasant duty to convict 
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defendant on any crime, but whoever said jury duty was 
pleasant, it's an obligation of the citizen. 

So you are discharged with the thanks of the 
Courfe» You need not return, of course, and your 
service is at an end. 

THE FOREMAN: Do we have to report downstairs? 
tomorrow? 

THE COURT: No. There is no need to report. 
Have you signed your verdict? 

THE FOREMAN: Yes. 

THE COURT: May I see it? 

All right, thank you. 

(The Jury is discharged, thank you.) 

(THe following occurred in the absence of the 
Jury at 9:20 P.M.) 

THE COURT: Will you wait in the courtroom, 

please? 

THE DEFENDANT: Girls, you've got to come back. 
THE COURT: I want to wait until the jurors 
leave the building. 

Are there any motions? 

MR. BENDER: I would, most respectfully. 

Your Honor, ask for some time for motion to set aside 
the verdict. 

THE COURT: I offer it. 



25 


MR. BENDER: I frankly don't know if I really 
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will make such a motion, but I would appreciate the 
time, 

THE COURT* The time to make all motions with 
respect to the verdict — 

MR. BENDER* Five days? 

THE COURT* — is extended to the date of 
sentencing. 

MR. BENDER: That would be fine. Your Honor. 

THE COURT* All rigfct. 

MR. BENDER* And I would also most respectfully 
request the defendant he continued on his own re¬ 
cognisance up until the time of sentence. 

THE COURT* Any objection? 

MR. RYAN * No, Your Honor. 

THE COURT * Defendant will continue on his own 
recognisance. 

I would appreciate it if you remained in the 
courtroom until the jurors have left the building. 

MR. RYAN* Do you want the defendant to report 
to probation tomorrow morning? 

MR. BENDER* Whenever he has to come over. 

He has to coma all the way from Smithtown. Should we 
call and arrange it? 

THE COURT* Suppose I direct that the defendant 
report to the probation department on or .before July 9, 










A H59a 


11 49 


and you try to make the arrangements, but I wanted it 
before July 9. 

MR. BENDER: I will. Very good. 

^111 * need a slip for the Probation Department? 

MR. RYAN: I don't think so. 

MR. BENDER: Very good. 

THE COURT: My courtroom deputy will give the 
information to the Probation Department. 

It will take just a few moments before the 
jurors will leave the building, but I could see that 
the jurors were upset by the sobbing of vhe f«*lly« 

MR. BENDER: I know. 

THE COURT: And I do not - think that «thtfr should 
be embarrassed by it. 

(Time noted: 9:25 P.M.) 

END OP CASE. 
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REQUEST NO. 1 

Under Counts 1 and 2, the Government claims this additional 
income was entirely derived from the payments to the defendant of the 
extras ordered and paid for by the customers in their transactions with 
the selling corporations. 

The Government further claims that the payment of this "extra" 
money should have been reported by the defendant in the various corpora¬ 
tion tax returns which are referred to in Counts 2-8 of the indictment. 

The Government asserts further that the receipt of the "extra" money 
by the defendant and his depositing of such funds belonging to the corpora¬ 
tion into his personal checking accounts constituted income to him in the 
form of a constructive dividend, that is, that such payments by operation 
of law were a distribution of property made by the selling corporation to 
the defendant which should have been reported on his returns for 1967 and 
1968. 

Thus, the only way in which the Government can sustain the 
charges under Counts 1 and 2 with respect to the extra payments derived 
from Dotal, Horn and Manor is if they were received by the defendant as 
constructive dividends. 

In order for the receipt of the extra money to constitute a 
constructive dividend to the defendant, the Government must prove beyond 
a reasonable doubt, in addition to the element of wilfulness that I have 
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elsewhere indicated, that the defendant exercised dominion and control of 
the extra money he received and treated it as his own to the exclusion of 
any interest therein by the corporations. The Government thus must 
show that the defendant exercised a claim of right to this money as money 
belonging to him and not the corporations. 

The mere fact that the defendant deposited these extra pay¬ 
ments in his personal checking accounts and comingled these extras with 
his personal funds does not constitute proof by itself that the defendant 
exercised such dominion and control over the funds as to conclude be con¬ 
sidered them as his own. 

Automobile Club of New York, 32 T. C. 906, (1959), 
affd. 304 F. 2d 781 (2d Cir. 1962) 

It must further be proved that he deposited those extras to 
the exclusion of any interest in the extras by the corporation. The un¬ 
disputed fact that the defendant returned the moneys (extras) to the cor¬ 
porations in the same years involved may be considered by you as support 
for the defendant's claim that he held the extra payments in his personal 
checking accounts for the corporations and that he did not treat the funds 
as his own provided you conclude that the defendant did not direct, instruct 
the employees of the corporations to treat the deposits to the corporations 
as loans from him. If you conclude that the Government has failed to 
prove beyond a reasonable doubt that the defendant did instruct or advise 
that the extra moneys returned to the corporations were to be credited 
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to him as stockholder’s advances, or that the defendant was consciously 
aware and had knowledge of the fact that the deposits were being credited 
to his stockholder’s advance account as loans from him, then no inference 
whatever can be drawn against him by the entries in the stockholder's 
advances in determining whether the extras deposited to the corporations 
by the defendant were considered by the defendant as belonging to the 
corporations. See Mertens, Law of Federal income Taxation, and cases 
cited, Vol. 2, §§ 10.07, 12.103, p. 401. 
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REQUEST NO. 2 

The defendant claims that he directed the payment of extras 
be made to him instead of the corporation and thereafter deposited in 
his personal accounts the extra payments, in the belief this would relieve 
the corporation of any responsibility in the event the customer sought to 
make a claim about the extra work done. The defendant further claims 
that he held these funds belonging to the selling corporation involved with 
the intention of returning the funds to that corporation, which he asserts 
he did. It is undisputed that approximately $156,000 represent!^ the 
total amount of alleged payment of extras to the defendant for both 1967 
and 1968 were transferred from the defendant’s personal bank accounts 
to the four corporations involved. 

If you accept this contention of the defendant and further find 
that the entry of these amounts in the corporate books as stockholder 
advances was made without the defendant's instructions or knowledge, 
then you must acquit him on all counts because the Government will have 
failed to prove beyond a reasonable doubt that the defendant had the re¬ 
quisite wilfulness necessary to convict him of attempting to cheat on the 
corporation's and his own income taxes, as well as to wilfully make the 
false statements charged in Counts 9 and 10, even if you were to conclude 
that the corporations did in fact omit from their tax returns the payments 
for extras. 





JUDGMENT AND COMMITMENT (R«v. 2-69) 


Cr. Form No. 25 


Unitrii States listrirt (Court 


filed 

r.l P’V S nutCl 

for the u. UiSIKtCI COtkl CD. N.Y 

EASTERN DISTRICT OF NEW YORK ___ >L if 

SEP 1 319/4 

United States of America 

1IM( »M 

No '7k CR 251 


v. 


ELMER E. HORNBERGER 


On this 13 th day of September 

government ami the defendant appeared in person and 1 


, 19 74 

came the attorney for the 

with counsel 


IT Is adjudged that the defendant uponjtobOtkJt*^ a verdict of guilty 

has been convicted of the offense of violating T- 26 , U. 3 .C. Sec. 7?01 and 7206 ( 1 ), in 
Ithat on or about April 4 , I968, April 11 , 1968, April 25, 1968 , April 14 , 1969 
aid April 25, 1969* the defendant did wilfully and knowingly attempjb to evade and 
ilefeat a large part of the income tax dae ana owing by him and his wife, and 
jaid corporations, to the U.S. for the calendar years 1967 ar*i 1968, by preparing 
|Uid causing to be psapared, by signing and oausing to be signed, and by mailing® 
l» false and fraudulent income tax return on behalf of himselfl, said wife and said 
jorporations, which were filed with the I.R.S. 

t 


, , , as charged 5 ln counts 1,2,3,4,6,7,9, and 10 

and the court having asked the defendant whether he has anything to say why judgment should not 
be pronounced, and no sufficient cause to the contrary being shown or appearing to the Court, 


IT Is Adjudged that the defendant is guilty as charged ami convicted. 


It Is Adjudged that the defendant is hereby committed to the custody of the Attorney General or 
his authorized representative for imprisonment for a period of* ^ year and 1 day on each of 

junta 1,2,3,4,6,7,9 and 10, said sentences to run concurrently. Execution of 
mtenre stayed pending appeal 


It Is Adjudged that 0 
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It Is Ordered that the Clerk deliver a certified ronv nf fh: a ; a , 

United States Marshal or other qualified officer and that the }U<igment a " d com ^'tmrnt to the 
defendant that the copy serve as the commitment of the 


The Court recommends commitment to* 




United States District Judge. 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 

x 

: NOTICE of appeal 

74 CR 251 


NOTICE 0 HEREBY GIVEN tint Elmer il. Horaberger, dw 
<tatadi0 ibon n a m e d , hereby appeals to the United States court of 
Appeals for the S e c on d Circuit from the order denying the motion to 
sol aside the verdict, or la the a Items ties for a new trtal, and from 
the flaal Judpaaat entered la this proceeding on the 13th <fcy of Sep- 
toother, 1974. 

Dated: Nan York. Now York 
September 23, 1974 

nXHS BBNDSR - 

Attorney for Defendant 
225 Broadway 

Now York, Now York 10007 
(212) 227-6000 


UNITED STATES OF AMERICA 

ELMER B. HORNBBRCBR, 

Defendant. 
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